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INDE PE ND EN T REGULA TOR Y AGENCIE S ACT OF 1961

TUESDAY, JU NE  6, 1961

H ouse of R epr esenta tives,
Com mittee  on  I nter stat e and F oreign C ommerce ,

Washin pto n, D.G.
The committee met, pursuant to notice, at 10 a.m., in room 1334, New House Office Building, Hon. Oren Ha rris  presiding.
The Chairman. Let the committee come to order.
This morning the committee begins hearings on H.R. 14, a bill which I introduced on the opening day of the 87th Congress.
I think at this point  i t would be appropria te to have a copy of the bill included in the record, together  with such agency reports as are available.
(H.R. 14 and the reports  follow:)

,[H.R. 14, 87th Cong., 1st sess.)
A BILL To promote the  efficient, fair , and independent operation of the Civil Aeronautic s Board, the Fede ral Communications Commission, the Fede ral Power Commission, the  Fede ral Trade Commission, th e In terst ate  Commerce Commission, and the Securities and  Exchange Commission

Be it enacted by the Senate and House of Representat ives  of the United Sta tes  of America in Congress assembled, That this Act may be cited  as the  “Independent Regu latory Agencies Act of 1961”.

DEFINITIONS

Sec. 2. For the purposes of this  Act—
(1) The term “agency” means the Civil A eronautic s Board , the  Federal Communications Commission, the Federal  Power Commission, the  Federal  Trade Commission, the  In ters ta te  Commerce Commission, and the  Securities  and Ex change  Commission, respectively.
(2) The term “agency employee involved in the  decisional process’” includes any employee of an agency who is subjec t to the  immediate supervision of a member of the  agency and any employee of an agency who is charged with  the  preparatio n of decisions with  respect to proceedings before the agency.
(3) The term  “on-the-record proceed ing” means  any proceeding before  an agency in the case of which agency action is required by law or agency rule to be based on the record  of an agency hearing, but  such term includes  such a proceeding only beginning with  (A) the  time th at  such proceeding has  been noticed  for  hear ing, or (B)  such ear lie r time as the  agency may designate as  provided  in section 6.
(4) The term “pers on” includes, in addi tion to any indiv idual  (whether  or not in public life),  corporation, company, firm, par tnership, association,  or society, any organized group  of indiv idua ls and any governmental body or body politic.
(5) A communication with  respect  to a proceeding, or with  respect to the considerat ion or decision of a proceeding, shall be considered to be “ex pa rte ” if reasonable notice  thereof is not given, in advance of such communication, to all inte rested pa rt ie s; except that  a request for  info rma tion  with  respect to the sta tus of a proceeding shall not be deemed to be an  ex parte  communication.
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DECLARATION OF POLICYSec. 3. (a) The Congress hereby declares that  it is vita lly  important in the public interest  to strengthen the independence and effectiveness of regulatory agencies (as defined in section 2) and to promote the efficient, fa ir , and independent operation thereof, and, to this end, it is necessary to take action—(1) to guard again st the exertion of  improper influence upon such agencies, and against improper conduct by members and employees of such age ncies;(2) to insure the observance of proper ethic al standards by the members and employees of such agencies, by the parties , by persons actin g for  or on be half of such p arties, and by other persons ;(3) to prohibit improper “ off-the-record”  communications in proceedings in which agency action is required by law or agency rule to be based on the record of  an agency h earin g; and(4) to cla rify and make uniform the power of the President to remove members of such agencies for cause.(h) The following  provisions of this Act are intended to implement and make, effective the policy declared in subsection (a ).
IM PR O PE R IN FL U E N C E EXERT ED BY PA RTIE S AN D OT HER S ; IM PR OPE R CONDU CT OF 

AG EN CY  M EM BE RS  AN D EM PL OYE ESSec . 4. (a) The Congress hereby recognizes that it is improper for  any person, for hims elf or on behalf  of any other person, to influence or attempt to influence  any vote, decision, or other action by an agency or by any member or employee of such agency, in any proceeding or matter before the agency by the use of secret and devious methods calcu lated  to achieve results by the exertion of pressures, by the spreading of fals e informatio n, by the offerin g of pecuniary or other inducements, or by other unfair  or unethical means, rathe r than by reliance  upon a fa ir  and open presentation of fac ts and arguments  in accordance with established procedures.(b) The Congress hereby recognizes that  it is improper for any member or employee o f an agency to—(1) engage, direct ly or indire ctly, in any business transaction or arrangement for  profit with any person, or any representative of any person, who ha s a pecuniary interest in any proceeding or matter  before the agency and in  connection with which the member or employee has any duty to per for m;(2) accept or solici t any money, loan, service, employment, or thing  of valu e fr om any person, or representative of any person, who has a pecuniary interest in any proceeding or matte r before the agency and in connection with  which the member or employee has any duty to per for m;(3) use for  the personal profit of him self  or others confidential information gained by reason of his official position or au tho rit y;(4) fa il  to restr ict his personal business affairs  so as to a void conflicts  of inter est with his official du tie s; or(5) act  in any official matter  w ith respect to which there exist s a personal intere st incompatible with unbiased e xercis e of official judgm ent.(c) Fo r the purpose of carr ying  out in an effective  manner the policy stated in section 3( a) of this Act,  each agency shal l prescribe regulations implementing and supplementing the provisions of subsections (a) and (b) of this section. In order to bring  about compliance with such regulations, and in order to prevent acts,  practic es, and conduct which,  by subsections (a) and (b) of this section, are declared to be improper, each agency shall, among other things, establish procedures for considering and acti ng on complaints.
STATEM ENTS TO BE INCLUDED IN  HEARING  NOTICESSec . 5. Eve ry notice of hearing issued by an agency with respect to a proceeding shall  contain a statement  as fo llo ws:(1) I f  such notice relates to an “ on-the-record proceeding” (as defined in section 2 o f this  A ct)  it shal l state  t hat  such proceeding is subject to section 7 of this Ac t.(2) I f  such notice relate s to any other type of proceeding, it shal l state that  the proceeding is not subje ct to section 7 of this Act.I f  a notice of hear ing with respect to any proceeding before an agency fa ils  to comply with this  section, such proceeding shal l be deemed to be an “on-the- record proceeding”  for  the purposes of section 7,



IN DE PE ND EN T REGULATORY AGENCIE S ACT OF 1961  3

AU TH OR ITY TO TREAT CERTAIN  PROCEEDINGS AS “ ON-THE-REC ORD  PROCEE DINGS”  PRIOR  
TO BE ING NOTICED FOR HE AR INGS

Sec. 6. (a ) Whenever an agency determines th at  the  issues involved in any 
proceeding to  which  c lause (A) of section 2(3 ) would apply  a re  of such a na ture  
as  to make such action appropriate , i t may designate a time, earlie r than  th e time 
specified in  such clause (A) , when such proceed ing sha ll begin to be a n “on: the- 
record proceeding” fo r the purposes of this  Act.

(b)  When an agency takes the  action author ized  by subsection (a ) of thi s 
section, such agency shall,  in advance of the  time designated by the  exercise  of 
such auth ority, give notice in the  same manner th at  notice of hearing  would  be 
given, tha t beginning  wi th th e time so designated such ‘‘on-the-record proceeding” 
shall be subject to the  provis ions of section 7 of this Act.

EX PARTE CO MM UN ICAT IO NS  IN  TH E CASE OF “ ON-THE-RECOR D PROCEEDINGS”

Sec. 7. (a ) In  the  case of any “on-the-record proceed ing” before  an agency, 
in order to sat isfy  the  requ irements  of basic  fai rne ss in connection with such 
proceeding—

(1) except in  c ircum stanc es authorized by law, no party  to such proceed
ing, or person acting on behalf of such par ty,  sha ll communicate ex parte  
(as defined in section 2(5 ) of thi s Act) with respect to such proceeding, 
directly or indirectly , with  any agency member, hea ring  officer, or employee 
involved in the  decisional process (as  defined in section 2 of this Act) ; and

(2) excep t in circumstances authorized by law, no agency member, hear
ing officer, or employee involved in the  decisional process  shal l communicate 
ex parte  with  respect to such proceeding, directly  or indirectly, with any 
party  to such proceeding or any person act ing  on beha lf of such par ty.

(b) If  any wr itte n ex parte  communication is made to any agency member, 
hea ring  officer, o r employee involved in the decisional process in viola tion of sub
section (a)  of th is sect ion, th e r ecip ient shal l p romptly deliver it  to the  Secre tary  
of the agency toge ther  with  a wr itte n sta tem ent  of the  circumstances of such 
communication. The Secreta ry shall  promptly place the  communication and  
sta tem ent  in the  public file of the  agency and shall give notice of such com
munication to all par tie s to the proceeding with respe ct to which it  was made.

(c) If  any wr itte n ex parte  communication is made by any agency member, 
hea ring  officer, or employee involved in the decisional process  in  viola tion of sub
section  (a)  of this section to a party  to an “on-the-record  proceeding” before 
the agency or any person acting on behalf of such par ty, such member, officer, o r 
employee, a s the case may be, shall promptly deliver a copy of  such communica
tion  to  th e Secreta ry of the agency toge ther  w ith  a wr itten  s tatement  of the  cir 
cumstances  of such communication. The Sec reta ry shall promptly place the  
copy of the communication and the  statement in the  publ ic file of t he  agency and 
shall give notice of such communication to al l pa rti es  to the  proceeding with 
respec t to which it  was made.

(d) A violat ion of par agr aph  (1) of subsection (a) of thi s section shall  be 
good cause, in the agency’s disc retion , for disqualification  of the party  who made 
the ex pa rte  communication, or on whose behalf the ex parte  communication 
was  made, in the  “on-the-record proceeding” with respect to which the ex pa rte  
communication was made.

(e) (1) No ex parte  communica tion made in viola tion of subsection (a ) of 
thi s section shall be considered in the  “on-the-record proceeding” with  respect 
to  which it  was made unless  it  sha ll have  been duly adm itted  in evidence in 
such proceeding.

(2) No document placed in the  public file of an agency as required by thi s 
section  shal l be removed from such file, except for official purposes.

(f)  Any person who willfu lly violates subsec tion (a ),  (b), (c) , or (e) of thi s 
section  shall  be fined not more than ,$10,000 or imprisoned not  more than one 
year,  or both.

WRITT EN  IN QUIR IE S 'WITH  RESPECT TO THE ST AT US  OF “ ON-THE-RECORD PROCEED INGS”

Sec. 8. If  any wr itte n reques t for information with  respect to the  sta tus of 
an “on-the-record proceeding” before  an agency is received by any member or 
employee of the  agency, other than the  Secreta ry of the  agency, the rec ipient 
sha ll promptly deliver such request to the Sec reta ry of the  agency for  an appro
pr ia te  raply. The Secreta ry of the agency shall place such reques t in the  public



4  IN DE PE ND EN T REGULATORY AGENC IES ACT OF 19 61

file of the agency, together with a copy of any reply thereto made by him in writing. Such Secretary  shall also place in the  public file of the  agency every writte n requ est for information received by him direc tly wtih respe ct to the  sta tus  of any “on-the-record proceeding”, toge ther  with a copy of any reply thereto  made by him in writ ing.  No document placed in the public file of an agency as required by this section shall  be removed from such file, except  for official purposes.
REMOVAL OF AGENCY MEM BERS FOR CAUSE

Sec. 9. Nothwithsta nding any  other provis ion of law, any member of an agency (as  defined in section  2 of this Act) may be removed by the  President for neglect of duty or malfeasance in office, but  for no othe r cause.
ADMINIS TRATIVE  PROCEDURE ACT

Sec. 10. (a) In the case of any “on-the-record proceeding” before  an agency (as  defined in section 2 of this Act), subsection (c) of section 5 of the Administra tiv e Proc edure Act (5 U.S.C. 1004(c)) and the provisions of this Act shall  apply as though the  las t sentence of such subsection (c) had not  been enacted.(b) This  Act shall supersede and modify the  provisions of the  Administ rative  P rocedure  Act to the extent  that  th is Act is inconsistent therewith.
AMENDMENTS TO TH E COMM UN ICA TIO NS ACT OF 19 34

Sec. 11. (a ) The following provisions of the  Communications Act of 1934 are  hereby repeale d:
(1) Subsection (c) of section 5 (47 U.S.C. 155(c )),  which provides for a “review staf f” .
(2) Parag rap h (2) of subsection (c) of section 409 (47 U.S.C. 40 9( c) (2 )) , which, in cases of adjudica tion, proh ibit s the  making  of “add itional presenta tions” by cer tain  agency personnel unless upon notice and  opportunity for  all par ties to  partic ipat e.
(b) Such subsection (c) of section 409 of the Communications Act of 1934 is fu rth er  amended  by redesignating  paragraph  (3) thereof as paragraph  (2) .

Executive Office of the President,
Bureau of tiie  Budget,

D,C., June 2, 1961.Hon. Oren Harris,
Chairman, Committee on Intersta te and Fore ign Commerce,
House  of Representatives, House Office Building, Washington, D.C.

My Dear Mr. Chairman : This  will acknowledge your  lett ers  of Feb rua ry 9, 1961 and March 16, 1961, invi ting  the Bureau  to comment on H.R. 14, the  Independent Regu latory Agencies Act of 1961, and H.R. 4812, the  Regu latory Commissions Eth ics Act of 1961.
On April 27, the  Pres iden t sen t a message to the Congress recommending the enac tmen t of general legisla tion to modernize the  exist ing conflict-of-interest statutes. The proposed legislation would apply to all agencies of the  executive branch and would be supplemented by regu lations issued by agency heads tailored to s uit  the act ivit ies of the pa rti cu lar  agency. The Preside nt also recommended the  enac tmen t of legisla tion requiring the  promulgation by the  heads of independent agencies of a code of ethic s govern ing ex parte  communications in various types of proceedings. Such regulations, when approved by the Congress, would have  the  force o f law an d be subject t o appropria te sanctions.
While the Bureau  of the  Budget favors  the  objectives sought to be accomplished by H.R. 14 and H.R. 4812, we recommend favorable  consideration of the  more comprehensive legislation proposed by the  President.

Sincerely  yours,
Pnii.Lip S. Hughes,

Assis tan t Director for  Legislative Reference.
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I nte rs ta te  Commer ce  Co m m is sio n ,
Offic e  of  t h e  C h a ir m a n , 

Washington , D.C., June 1, 1961.
Hon. Ore n H arris ,
Chairman, Committee on In ter sta te and Foreign Commerce,
House  of Representatives , Washington, D.C.

D ear  Ch a ir m a n  H ar ris : Your let ter  of Febru ary  9, 1961, addressed to the 
Chai rman  of the  Commission and requesting a report and comments on a bill, 
H.R. 14, introduced by you, to promote the  efficient, fa ir,  and independent opera
tion of the  Civil Aeronautics Board, the  Federal  Communications Commission, 
the Federal  Power  Commission, the  Federal  Tra de Commission, the  In ters ta te  
Commerce Commission, and the  Securities and  Exchange Commission, has been 
considered  by the Commission, and I am authorized to subm it the  following 
com men ts:

H.R. 14 is concerned princ ipally with  ex parte  communications  in proceedings 
w before the In terst ate Commerce Commission and  five o ther  independent regula

tory agencies.
Section 2 of the bill is of basic importance because  of the effect of the  defini

tions therein on the  scope of various sections th at  follow. As defined in section 2 
the  term “agency employee involved in the decisional process” includes any

* agency employee who is subjec t to the  immediate  supervis ion of a member of the 
agency an d any agency employee who is charged with  th e p repara tion  of decisions 
with respect to proceedings  before the agency. As appl ied to agency employees 
■“subje ct to the immediate supervision of a member of the  agency,” the  def inition 
appears  somewhat broad since it would, insofa r as this  Commission is concerned, 
include secreta rial , stenographic , and clerical employees in the members’ offices, 
and, in the  case of the Cha irman’s office, the Commission’s legis lative and con
gressional liaison  staff, none of the members of which are  “charged with the 
preparatio n of decis ions” or  have any du ties  or responsibi lities  in connection with  
the determination  thereof.  We recommend, therefore, th at  the  definition be clari 
fied to exclude these  employees.

The term “on the record proceeding” is defined as meaning any proceed ing 
in “which agency action is required by law or agency rule  to be based on the  
record of an agency hea ring” beginning wi th “ (A) the  time th at  such pro
ceeding has been noticed for hearing, or (B)  such ear lie r time as the  agency  
may designate. * * *” An ex pa rte  communication is defined as being a com
munication “with  respect to a proceeding, or with respe ct to the  cons ideration  
or decision of a proceeding, * * * if reasonable notice thereof is not given, 
in  advance of such communicat ion, to all interested par ties.” Requests for in
form ation respecting  the sta tus  of a proceed ing are specifically excluded.

Section 3 of the bill conta ins a dec lara tion  of congressional policy which is 
implemented in g rea ter  de tail  by subsequent sections.

Subsections  (a)  and (b) of section 4 of the  proposed measure  read  as fol
lows :

“ (a) The  Congress hereby  recognizes th at  it  is improper  for  any person , 
for himself or on be half  of any othe r person, to influence o r atte mpt to  influence 
any vote, decision, or other action by an agency or by any  member or employee 
of such agency, in any proceeding or ma tte r before the  agency by the  use of 
secret and devious methods calculated to achieve  result s by the  exertion of

* pressures,  by the  spreadin g of false information, by the  offering of pecunia ry 
or other inducements, or by other un fair or unethical means, ra ther  than by r e
liance upon a fa ir  and open presenta tion  of fac ts and  argumen ts in accordance 
wi th establish ed procedures.

“ (b) The Congress hereby  recognizes that  it  is improper for  any  member or 
employee of an agency to—

“ (1) engage, directly or indirectly , in any business transa ction or ar 
rangement  for  profit with  any person, or any rep resentativ e of any per
son, who has  a pecu niary intere st in any proceed ing or mat ter before the 
agency and in connection with  which the  member or employee has  any  
duty to pe rfo rm ;

“ (2) accept or solici t any money, loan, service, employment, or thing  of 
value  from any person, or r epresenta tive of any person, who has a pecuniary 
int ere st in any  proceeding or ma tte r before the  agency and in connect ion 
with  which the  member or  employee has any duty to perform :

“ (3) use for  the  personal profit of himself or others  confidential info rma 
tion gained  by reason of his official position o r au tho rity ;
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“ (4) fa il to restr ict  liis personal business affairs  so a s to avoid conflicts 
of i nte res t w ith  hi s official dut ie s; or

“ (5) acts  in any official ma tte r with respe ct to which  the re exi sts a 
personal intere st incompatible with  unbiased exerci se of official judgmen t.” 

Under the provisions of parag rap h (c) of thi s section each agency is directed, 
for the purpose of c arry ing  out the  de claration of congress ional policy in section 
3( a) , to presc ribe regu lations implementing  and supplementing the  provisions 
of the above-quoted subsections of  section 4.

Because of its  broad  sweep, section  4( a)  gives us some concern. It  is not 
limited to “on the record proceed ings” as defined in section 2(3) , but  applies  
to “any vote, decision, or  other action  by an agency or by any member or employee 
of such agency, in any proceeding  or m att er  before the agency.” As appl ied to the 
thousands of info rmal adm inistra tive actions taken by this  Commission and its 
staff each year, we feel th at  the prescrip tion  of estab lished procedures for  “fai r 
and open presentation of fac ts and arguments” would resu lt in form ality  and 
delay without corresi>onding benefits. As we sta ted  in our  report of November 
19, 1959, in commenting on a somew hat similar  provision  in II.R. 4800 (86tli 
Cong.) :

“We ar e in complete accord with  and endorse the  purpose of sec tion 103(a) to 
prohibit various and subt le methods by which atte mpts could be made to influence 
improper ly the  adminis tra tive process. Nevertheless, while  we seek to avoid a 
hypercr itica l read ing of section 103 (a),  we are  inclined to believe that  it  illus
tra tes the difficulty of draft ing  broad prohibitio ns which  will cover all  possible 
forms of impropr iety withou t strip ping the adm inistrative process of its  cha r
acte rist ic ad vantage s of f lexibility and rela tive  informality.

“We recognize the dangers of relyin g upon interested and one-sided pre sen ta
tions from rep resentativ es of par ties  and  others,  and. as represe ntat ives  of the  
public inte rest , we can assume nei ther  accuracy nor objec tivity in sta tem ents 
untes ted by publicity or reply. At the  same time, the proper discharge of the 
funct ions entrusted to the Commission by the Congress frequent ly requires action 
upon the basis of essential ly ex parte  sta tem ents and  represen tations. For  
example, it has  been our experience in  some uncon tested  finance proceedings th at  
it  is only in informal discussions with  the  app lica nt th at  c erta in ma tters can be 
resolved in the  public inte res t without injury  to the  financial standing of the  
applicant * *
In  addi tion,  we believe that  it is impracti cal for  any agency by regu lation to 
effectively prev ent regu lated  persons from expressing views and arguments,  out 
side of “established procedures,” which may well be intended to exert  pressure 
upon the agency or to create a pressure of public opinion. We are  aware  th at  
officers, employees, and industry and employee represen tatives of carriers  of 
every mode are continually  making speeches and writin g articles  expressing the ir 
views on issues  which are  involved in cases pending before the Commission. 
Since the se issues are, at times, a lso a ppropr iate  fo r legislat ive consideratio n and 
are a ma tte r of legi timate inte rest  to the genera l public, we do not believe it de
sira ble  to a tte mp t to r es trict the expression of ca rrie r, employee, or  shipper views, 
for  example, on intermode ra te  competit ion, to “established procedures.” Ac
cordingly, in view of the more specific provisions of section 4(b ) and of sections 
5 through 8, we recommend the ommission of section 4 (a ).

Generally, it  would be feasib le for the  Commission to prescr ibe regulations 
implementing and supplem enting the provisions of section 4( b) . In  fact,  the 
principle s underlying section 4(b ) are  found in sections 11, 17(3) and 205( i) 
of the  In ters ta te  Commerce Act and in regu lations issued by the Commission. 
However, there are specific problems to  which we wish to call a tten tion . Section 
4( b) (1 ) would make it improper for any member or employee of an agency to 
“engage, direc tly or indirectly,  in any business transactio n or arrangeme nt for 
profit with  any person, or any representativ e of any person, who has  a pecuni
ary  intere st in any proceeding or ma tte r before  the  agency and in connection 
with which the  member or employee has  any duty to perform.” It  is assumed 
th at  in prescribing a rule  to implement the quoted provision, it would be ent irely 
prop er for  the Commission to provide an exception for  the purchase of tra ns 
por tation services from regulated car rie rs in accordance with  their  published 
tarif fs. Also, in this connection, section 4(b ) (2) would make it improper for 
any member or employee of an agency to “accept  or solicit any * * * employ
ment * * * from any person, or rep resentativ e of any person, who has  a 
pecuniary  intere st in any proceeding or matt er  before the  agency and in con
nection with which the  member or employee has  any duty  to perform.” It  is
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assum ed th at  insofa r as section 4(b)  (2) relate s to “employment” it  would be 
satisfied by a regu lation to the effect th at  when a member  of employee engages 
in negot iations as to employment  with  such a person,  he mus t ref ra in from p ar 
ticipating in the decision of any ma tte r in w’hich such person has  a direct  or sub
sta nt ial  pecuniary  inte res t. For  example, thi s Commission’s res tat em ent of 
ethi cal  princip les provides t h a t:

“5. If  a member or employee of the  Commission ent ert ain s a proposal for  
fu ture  employment  by any person subject to regulation by the  Commission, such 
member or employee should ref rain from par tici pat ing  in the  decision of any 
ma tte r in which such person is known to have a direct  or sub stantial intere st, 
both during such nego tiatio ns and, if such employment is accepted , un til  he 
severs his connection with the  Commission.”
We believe that  such a regu lation satisfies  the  sal uta ry purpose of the  quoted  
port ion of section 4 (b )( 2 ),  without  unduly penal izing  public service.

Sections 5 through 8 re late to ex par te communications w ith respect to “on the  
record  proceedings” as defined in section 2( 3) . Thus, section  7( a)  proh ibits, 
“except in ci rcumstances authorized by law”, ex pa rte  communications  (as  defined 
in sec 2( 5) ) between a party  to an “on the record proceeding” (as  defined in 
sec. 2( 3) ) or a person acting on behalf of such par ty, and any agency member, 
hear ing officer, or “employee involved in the decisional process” (as defined in 
sec. 2 (2 ))  “wi th respec t to such proceeding.” Section 2(5 ) provides th at :

“ (5) A communication with respe ct to a proceeding, or w7ith  respe ct to the  
cons iderat ion or decision of a proceeding. shall  be considered to be ‘ex pa rte ’ 
if reasonable  notice ther eof  is not given, in advance of such communication, to  
all interested par ti es ; except th at  a requ est for  info rmation with respe ct to the 
sta tus of a proceeding shal l not  be deemed to be an ex pa rte  communicat ion.” 
Considering only thi s definition  of ex parte  communications, it would seem to 
include communications relatin g to procedural ma tte rs as well as to the  merits  
of proceedings. However, the prohibitions of section  7( a)  are qualified by the  
phrase  “except in circumstances authorize d by law.” Presumably , the  excep
tion for “circumstances  authorize d by law” is  intended to cover those rou tine  or 
emergency procedural ma tte rs which tribunals generally dispose of withou t 
notice and hear ing (see the  exception in sec. 5(c ) of the Adm inist rative Pro 
cedure  Act “for the  disposi tion of ex parte  ma tte rs as autho rized  by law ”). 
The phrase  “circumstances autho rized  by law” is not defined in the bill, and  we 
are inclined to doubt  the  feasibil ity of d raf ting a precise definition covering t he  
varie ty of procedural situ atio ns and emergencies in which an agency should be 
able to act  quickly  upon the basis  of ex parte  communications. Accordingly, 
we recommend th at  the definition of ex parte  communication in section 2(5 ) be 
revised by substit uting the words “with respect to the mer its of a proceeding” 
for the words “with  r espect to a proceeding, or with respect to th e cons idera tion 
or decision of a proceeding.” We believe th at  th e evi l at  which these  provisions 
are direc ted is ex parte  communica tion with respe ct to  th e m erits of proceedings. 
Unless they are clearly so limited, we believe th at  the  criminal sanc tions of 
section 7( f)  will cause  many agency members and employees to simply refuse  
to discuss  informal ly any thing rela ting  to a proceeding which has  been noticed  
for hearing. We submit th at  the res ult  might well be an excessive judicial iza-  
tion of regu lato ry procedures.

Section 8 would require  that  a ll wr itte n requests  for  information with  respect 
to the  sta tus  of “on the  record proceedings” be delivered to the Secreta ry of the 
agency for reply, and th at  both such a reques t and the  Secreta ry’s reply be 
placed in the public file of the  agency. We see no objection to a requ irem ent 
th at  such correspondence be placed in the  public file or docket of a proceeding. 
However, we are  inclined to believe that  a requ irem ent th at  all such reques ts 
be channeled to the  Secreta ry may result  in some delay in replying to ent ire ly 
proper  reques ts for  informat ion.

Section 9 would provide th at  “Notwith standing  any othe r provis ion of law, 
any member of an agency [sub ject of the bill] may be removed by the Pre sident  
for neglect of duty  or malfeasance in office, but fo r no other cause.” This would 
repe al pro tan to the  provision of section 11 of the In ters ta te  Commerce Act 
th at  “Any Commissioner may be removed by the  President  fo r inefficiency, 
neglect of duty , or malfeasance  in office.”

While we do not favor enactment  of H.R. 14 in its  present form, we hope that  
the  views expressed above wil l be of assistance to the committee in its  considera 
tion  of this  m atte r.

Respectfully  submit ted.
E verett H utchins on , Cha irman .
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Federal Trade Commission, 
Washington, D.C., May 25,1961.Hon. Oren H arris,

Chairman, Committee mi Inte rstate  and Fore ign Commerce,
House  of Representatives, Washington, D.C.

Dear Mr. Chairman : This is in response to your request invi ting comment on 
H.R. 14, 87th Congress, 1st session, a bill to promote  the efficient, fai r, and in
dependent opera tion of the Civil Aeronaut ics Board, the  Federa l Communica
tions  Commission, the Federal  Powe r Commission, the  Federal  Tra de Commis
sion, the In ters ta te  Commerce Commission, and the Secur ities and Exchange Commission.

This  bill would crea te a new act  to be known as the  Independent Regu latory 
Agencies Act of 1961. The bill is, in par t, a policy stat ement  concerning broad 
standard s of agency conduct in three general area s:  (1) improper influence 
exerted  by the par ties and others upon agency members or employees and im
proper  conduct of agency members and employees; (2) directions  th at  agencies 
sha ll prescribe regu lations implementing and supplem enting the above designa
tions  of improper influences and conduct ; and  (3) ex par te communications 
in the  case of “on-the-record proceedings.” The bill also conta ins (4) a provision rega rding the removal of agency members for cause, and (5) a provision 
to amend the Communications Act of 1934. As to the Communications Act 
amendment, since this  would amend no law administered  by the Federal  Trade Commission, we have  no comment on it.

The Federal  Trade  Commission is in full  agreement  with the purposes and object ives of H.R. 14, 87th Congress.
The Commission presently has rules governing the conduct of its  employees 

which it believes are  sub stan tial ly in accord with  the  provis ions of sections 
4( a)  and 4(b)  insofa r as these sections can be applied with in the  f ramework  of 
operation s of the Commission. It  also has rules provid ing for  the  suspension 
or  disbarment from prac tice before the Commission of any outside atto rney for 
cause. We propose to reexamine our direc tives  on rules  of conduct in ligh t of 
the provisions of H.R. 14 to determine whe ther  fu rth er  regu lations should be promulgated.

The Commission agrees  with  the  substance  of the  provisions of sections 5, 
6, and 7 of the  proposed act and  defe rs to the  Attorney General as to whe ther  
the  provisions of section 7 are sufficiently definitive  and specific to meet the con
sti tut ion al requ irements for a c riminal sta tute.

It  is noted that  the Federal Trade  Commission Act presently provides for 
removal of a Commissioner for  “inefficiency” as well as neglect of duty and mal
feasance  in office. Section 9 of this bill would amend the Fed era l Tra de Com
mission  Act to omit  “inefficiency” as  a cause for removal.

It  is fu rth er  noted that  the Pre sident  in a message to Congress on April 27, 
1961, discussed the  whole are a of “conflict of inte res t,” sta ting th at  bills would 
be offered per tain ing  to this  subject , and  th at  he would submit subsequently an 
Executiv e order. The Pres iden t did issue  Executive  Order No. 10939, dated 
May 5, 1961, “To Provide a Guide on Eth ica l Standa rds  to Government Of
ficials” which was addressed to the  heads and ass istant heads of boards, com
missions , depar tmen ts, and agencies, p lus the  White House Staff.

Pu rsu an t to regulations, this  report  was submitted to the  Bureau  of the  
Budget on April 18, 1961, and on May 18, 1961, the Commission was advised  by 
telephone th at  the  Bureau of the  Budget has no objection from the standpoint 
of the adm inistratio n to the submission of the proposed report.

By dir ectio n of th e Commission.
Paul Rand Dixon, Chairman.

Federal Power Commission Report on H.R. 14, 87th Congress
A bill to promote  the  efficient, fair , and independent operation of the Civil AeronauticsBoard, the Fede ral Communications Commission, the  Federal Power Commission, theFed era l Trade  Commission, the  In te rs ta te  Commerce Commission, and the Securities and Exchange Commission

This  b ill deals  with  the  problem of ex parte  communications in cer tain  cases 
between partie s and the decisional officers of the  regulatory  agencies  listed in 
the tit le and section 2(1) of th e bil l. It  is probably unnecessary  to repe at it but, 
fo r the  record , the  Federal Power Commission is wholly in accord with  the 
purposes  of the bill and the dec lara tion  of policy set out in section 3.
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II.R. 14 is the lat est  in a long series of atte mp ts to adequately cope with improper prac tices  e ither disclosed or a lleged dur ing hearings held by sundry committe es of the  Congress during the las t several years . As such it  comes c loser, in our opinion, to being a complete resolution of the  complicated questions involved than any of its  predecessors.1 Fur thermo re, we are pleased  to note  that  many of the  suggestions which we made in our reports on the  e arl ier  bills have  now come to fru itio n—in bill form, a t an y rate.
Our prim ary  concern with respect to most of the  earlie r proposals was their  fa ilu re  to make the  necessary dist inction between prac tices which are  merely  improper or unethica l and those  which should be made  unlawful and subject to crim inal penal ties. For  example, it is easy to recognize th at  cer tain ex pa rte  approaches  to deciding officers a re  clearly  uneth ical,  or at  l eas t unf air , to other partie s in the proceeding. Simila rly, it is clea r t ha t some action s taken by former employees of an agency in subsequent appe aran ces before  it  would be a clea r breach of confidence, producing a conflict of in terest  subject  to criminal pena lties . Obviously, the problem is one of definition, and  the  line  between proper and  improper ex parte  contacts in many situatio ns is so hazy as to defy definition. It  follows that  if the proprie ty or improprie ty of a pa rticu lar  contact cannot  be specified with the p art icu lar ity  needed in a crim inal  sta tute, it should not be made  subject to  criminal penalt ies.
Tne pending bill does not go quite  as fa r in this regard as we think would be de sir ab le2 but, at  leas t, the  actions or nonactions which are  made sub ject  to crim inal penalties would seem to be as  specifically defined as possible under the  approach  to the  solution of the problem take n by the bill.
As st ated above, t he Commission is in agreement  with  the  purpose of and the  policy expressed in the  bill. But we are  also of the firm opinion that  the  receipt and  considera tion of ex parte  communications is at  times  not only proper but  necessary. Since i t is of ten difficult or even impossible to dist ingu ish procedural ma tte rs from the merits  of a case, it is, of course, reasonable to require  that  all par tie s be adv ised of  any ex pa rte  communication.
The real poser is not so much the content of the  communication as the  type  o f proceeding (or publ icity) which should apply and  the  manner of its  exclusion from considera tion by decisional officers.
The bill would apply the  prohibitio n to a proceeding “in the  case of which  agency action  is requ ired by law or agency rule  to be based upon the  record of an agency hea ring ’ (p. 2, lines 11-13) . But  this, in our opinion, is both too broad  as rela ted  to some types of proceedings and  too narrow with  respect to others .
It  is broad in that  it would encompass proceedings in which there are no adversary  part ies,  interv enors , or pro test ants. although possibly the agency staff may object, abou t which we will have  more to say hereaf ter.  In thi s situation, the re is no point  to prohibiting ex parte  communications between the decisional officers and the  only party  involved (applic ant  or resp ond ent ).3
On the othe r hand, the definition of section 2(3 ) may be too narrow for  it would exclude from “on-the-record” proceedings hear ings  which are  not “re quired by law” but  which are in fac t held, the  record thereof being the  bas is
1 H .R. 14 Is id en ti ca l w ith H.R.  127 31,  86 th  Cong., as it  w as  re po rt ed  la te  in th e clos ing se ss ion of th e 86 th  Con g. (H . Re pt . 2070, Ju ly  1, 19 60 ).  C on si de ra tio n of  th e  pr ov is io ns  of  th e pe nd in g bil l is mu ch sim pli fied by th e co nte nts  of  th a t re port .2 W e ha ve  her et of or e su gg es ted th e de si ra bi li ty  of  a co ng re ss iona l ex pr es sion  of  br oa d pr in ci ple s fo r ad m in is tr a ti ve  gu idan ce  w hi le,  a t th e same tim e,  qu es tio ni ng  th e p ra c ti ca li ty  o f  s ta tu to ry  cri te ri a  co nt ai nin g de ta ile d sp ec ifi ca tons  of  al l ki nd s of  un et hi ca l co nd uc t. Th e more pro per  pl ac e fo r eff ec tive st andar ds,  it  seem s to us,  is  in th e cr im in al  st a tu te s , w he re  specific , cl ea rly def ined ac tion  or  no na ct io n can be defined or  pr os cr ibed  an d appro p ri a te  pe na lt ie s ca n be pr ov ided . An y st a te m ent of pr in ci pl es  may , an d ra th e r  sh ou ld , be h o rt a to ’w in nn tn re
Tw o bi lls  in trod uc ed  in  th e Ho us e (H .R . 215 6, H. R.  2157, 86 th  Con g. ),  pr ope rly,  In  our op in ion,  recognize  th is  se pa ra bl e but  co or di na te  ap pr oa ch  to  th e  prob lem . The  fi rs t is  a re en ac tm en t of th e ex is ting br ib er y an d co nf lic t-of -int er es t la w s w ith  am en dm en ts  to  mak e th em  p ert in en t to  th e ad m in is tr at iv e ag en cies  as  we ll as  to  o th er offices In th e Gov ernm en t. T he o th er  wo uld en ac t a cod e of  offic ial co nd uc t fo r th e ex ec ut iv e br an ch . Su ch  code  w ou 'd  ma ke ce rt ai n  co nd uc t im pr op er  ra th e r  th an  ill eg al . I t  Im poses  no cr im in al  pe nal ti es  bu t doe s im pose upon  th e va ri ou s ag en cies  th e  re sp on si bil ity of  en fo rc in g an d  im pl em en ting  it s  pr ov is io ns  in re sp on se  to  th e p a rt ic u la r ne ed s of each . T h is  du al  ap pr oa ch  is, in  ou r vie w,  th e so un de st  w ay  t o re so lve th e prob lem .3 Of course , an oth er  pe rson , as  d is tinct  fro m “p a r ty ” (in  pu bl ic  or  p ri vat e li fe ),  m ig ht a tt em p t to  inf lue nce th e decis ion th ro ug h an  ex p art e  ap pr oa ch  hut  th e pro pri et v  or  im pro pri et y  of  such  an  a tt em p t wo uld  tu rn  on th e pu rp os e th er eo f an d w het her  it  w as  a m a tt e r to be includ ed  in  th e “r ec or d. ” Ev en  th is  un like ly  si tu a ti on  shou ld  no t. ho we ve r, re quire th e pr osc ri ption of  co m m un icat io ns  be tw een th e  on ly  “p a r ty ” invo lved  an d th e  de cision al  officers.
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of the agency’s action. Proceedings leading to the  issuance of a license under 
pa rt I of the  Federal Power Act are  in thi s category. No hear ing record is 
required by law but  where there is a pro tes tan t or an inte rvenor opposing 
the  issuance of a license (even though a competitive applicant is not involved) 
fair nes s requires that  section 7( a)  of the bill should apply.

Concisely, section 7(a)  of the bill should apply to proceedings  in which the 
agency action is based upon the record  of an agency hearing  (whethe r or not 
required by law) and in which the re are  adversary  interests repre sente d by in- 
terve nors or pro testants . Obviously, i f the re are no interveno rs and no interes t 
is evinced by others than a single party  (applic ant  or responde nt), an ex par te 
contact on a  procedural  ma tte r or on the  mer its could well be p roper and might 
well serve to fac ilit ate  final Commission action.  In other words, the  presence 
of an adversa ry party  would appear  to logically precip itate appl icability  of 
section 7( a) , ra ther  than  the mere fac t that  a hea ring  is held, whe ther  or not 
that  hear ing was required by law.

The following amendments to the  bill would car ry out our  suggestions:
On page 2, delete from line 12 the  words “required  by law or agency rule  to 

he” and insert  before the comma in line  13 the  words “in which adversary  in
tere sts  a re represente d by in tervenors or  p rote stants ,”.* * * 4

As we interp ret  the  definition of the term “agency employee involved in the 
decisional process” in section 2(2 ) and of the term “person” in section 2(4) , 
the  prohibitions of section 7(a)  would not apply to ex parte  communications 
(eit her  oral or wr itte n) made to or by an agency employee who is nei ther a 
hear ing officer nor an employee involved in the  decisional process. In form er 
repo rts  we have  pointed out that  the re is inherent in th e regu lato ry process the 
necessity  for  the Commission members and others engaged in the decisional 
process to have access to the  technical staff. We suggested that  the  inten tion 
of Congress in thi s regard be made crystal  clea r eith er in the language of the 
bill itsel f or in the  committee report  on the bill.5 We are  still  of that  opinion.

With respec t to the phrase “except in circumstances authorized by law” as 
used in par agr aph s (1) and  (2) of section 7(a ),  we note the committee’s refer
ence to section 3(c ) of the Adm inist rative Procedure Act and its understanding 
“tha t this will exempt  ex par te communications with respect to such matter s 
as  requests for subpenas , adjournm ents , and  continuances, and the  filing of 
pap ers”.6 The fac t remains that  the  phrase  is indefini te and viola tions of sec
tion  7 (a ) of the bill are  subject  to criminal penalt ies.

We would point  out that  it has  long been estab lished that  criminal sta tutes 
must be clea r and definite. Congress  mus t inform a citizen with  reasonable  
precision  of what acts it intends to prohibit. Winters  v. New York (333 U.S. 
307, 509 (1948)) . Consequently, this necessary and proper recognit ion of the 
proprie ty of ex parte  communications under some unspecified circum stances  
may render  the criminal pena lties  of section 7( f)  eith er inval id for uncerta inty  
or citizens might  be placed in jeop ardy  if they  rely upon the indefinite exemp
tions.

In  this connection we would draw the  committee’s atte ntion to a ma tte r of 
legis lative draf tsmanship. The bill specifically exempts  cer tain  communications  
from its  prohib itions. Section 2(5 ) excepts  requests for information with  
respect to the  sta tus of a proceeding and both paragr aph s (1) and (2) of sec
tion 7( a)  except communications made in circum stances authorized by law. 
In  the intere st of clar ity we would suggest that  all exceptions  be sta ted  at  
one point in the bill, for example, “the circumstances autho rized  by law” excep
tion might be removed from section 7 and included in section 2(5) . Fu rth er 
more, the bill, inso far as the  imposit ion of crim inal pena lties  is concerned, 
would be much strengthened, in our opinion, if the intended exempt ions (i.e., 
requests for  subpenas, adjou rnments , and continuances, and the filing of p apers) 
were specifically set forth. This  would be preferab le to the  general phra se 
(author ized  by law)  used in the bill. In  any event, the  phrase, “except in 
circum stances autho rized  by law” should be amended by adding the words “in
cluding agency regu lations” in lines 15 and 22 of page 7 of the  bill.

* As th us am en de d,  th e fi rs t fo ur line s of  sub see . 2 (3 ) wo uld re a d : (3 ) Th e te rm  “on-
th e- re co rd  pr oc ee di ng ” mea ns  an y pr oc ee ding  be fo re  an  ag en cy  in  th e  ca se  o f  which  age ncy
ac tion  is based on th e  reco rd  of  an  ag en cy  hea ri ng  in  wh ich ad ver sa ry  in te re st s a re  re pr e
se nt ed  by  in te rv en ors  or p ro te st an ts , b u t su ch  te rm  includ es  such  a” .

5 We no te  th e co m m itt ee ’s di sc us sion  of  th e qu es tio n w ith re sp ec t to  th e id en tica l sec
ti ons of  H.R . 12731,  86 th  Cong. (H . Re pt . 207 0, p. 13) which  conf irm s ou r in te rp re ta ti on  
an d su gg es t th e ad vis ab il ity of  a sim ilar  di sc us sion  in  an y re po rt  w hi ch  th e committ ee
may  mak e w ith re sp ec t to  th e pe nd in g bil l.
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Se cti on  4 es ta bl ishe s,  in  eff ect, a code  of  ethi cs . No cr im in al  pen al ti es  fo r 

br ea ch es  th er eo f a re  im posed , bu t th e  ag en cies  are  re quir ed  to  pr es cr ib e re gula 
tion s im plem en tin g an d su pp le m en ting  th e pr ov is ions  of  th e  sect ion.  Since th is  
is  th e ap pr oa ch  we  ha ve  so of te n su gg es ted , we  rec om men d it s en ac tm en t.

Sin ce sect ions  8 and 10 of  th e bi ll wou ld,  no  do ub t, ai d  in th e adm in is tr a ti on  
of  th e ot her  pr ov is io ns  th er eo f, we  reco mmen d th e ir  en ac tm en t.

In  ou r op ini on , se ct ion 9 re la ti ng  to  th e rem ov al  of ag en cy  mem be rs  sh ou ld  
be en ac ted.

Since sect ion 11 has no  ap pl ic at io n to  th is  Co mm iss ion , we ha ve  no co mmen ts 
to  o ffer w ith res pe ct  th er et o.

In  conc lus ion , we  wou ld  sa y th a t w hi le  we a re  in  co mplete  ac co rd  w ith th e 
pu rp os es  of  th e bi ll an d be lieve  it  p re fe ra ble  to  an y we ha ve  co ns idered  up  to 
th is  tim e,  th e fo re go ing obs er va tio ns  an d re co m m en da tion s are  su bm it te d in  
th e hope  th a t they  may  be as si st an ce  in  d ra ft in g  legi sl at io n which  will  be w or k
ab le  as  a p ra cti cal m att e r an d ef fecti ve  in  ac co m pl ishing  it s pu rpose.

F ederal  P ower  Com mission ,
By  J erome  K. Kuy kendall,

Chairman.

U.S . Civ il  Service Com mission ,
Wa shington , D.C., Jun e 5,1961.

Ho n. Oren H arris ,
Chairman, Comm ittee on In ter sta te and Foreign Commerce,
House of Representatives.

Dear Mr. H arris : T hi s is  in fu rt h e r re pl y to  yo ur  re qu es t fo r th e view s of 
th e  Civil  Se rv ice  Co mm iss ion  on H.R. 14, a bi ll to  pr om ote th e eff icie nt, fa ir , 
and in de pe nd en t ope ra tion  of  th e  Ci vi l A er on au tics  Boa rd , th e Fed era l Com 
m un ic at io ns  Co mm iss ion , th e  Fed er al  Po wer  Co mm iss ion , th e  Fed er al  T ra de 
Co mm iss ion , th e In te rs ta te  Co mm erc e Co mm iss ion , and  th e  Sec ur it ie s an d Ex
ch an ge  C om mission .

The  Co mm iss ion  be lie ve s th a t fu rt h e r st a tu to ry  re gu la tion is ne ed ed  in  th e 
field  of confl ict  of in te re st  an d ag re es  w ith th e  pur po se s of  th is  bil l. Th e Com
mission  is of th e op ini on , howe ver, th a t su ch  le gi sl at io n shou ld  ex te nd  to al l 
ag en cies  of  th e  ex ec ut ive br an ch , shou ld  includ e revi sion s of  th e pre se nt  con
fli ct of  in te re st  laws in th e in te re st  of  co ns is tenc y an d sh ou ld  plac e co or di na ting  
an d re gul at or y re sp on sibi li ties  on th e Pre si de nt.

The  P re si den t has  in  fa c t re ce nt ly  ta ken  ac tion  w ith re sp ec t to  st andard s 
of  et hi ca l co nd uc t. On Apr il 27, 1961, th e P re si den t su bm it te d a message  to  
th e Co ng ress  (I I.  Doc  145)  co nt ai ni ng  a d ra f t bi ll to be kn ow n as  th e Ex ec ut ive 
Em ploy ee s S ta ndard s Act. Thi s d ra f t pr es cr ib es  st andard s of  co nd uc t fo r em 
ployees of  th e  ex ec ut ive br an ch , pr ov id es  pen al ti es  fo r vio la tion s of  th e ac t, an d 
am en ds  ex is ting  conf lic t of in te re st  st a tu te s.  The  P re si den t’s me ssag e al so  
mak es  th e fo llo wing st a te m ent w ith re sp ec t to ex  part e  co n ta c ts :

* * * * *  Thi s is  a prob lem which  can be st  be reso lved  in  co nt ex t of th e part ic u 
la r re sp on sibi li ties  an d act iv it ie s of  ea ch  agency. I, th er ef ore , rec om me nd  th a t 
th e Co ng ress  en ac t legi sl at io n re qu ir in g ea ch  ag en cy , w ithin  120 da ys , to 
pr om ul ga te  a cod e of  be ha vi or  go ve rn ing ex  p a rt e  co nt ac ts  w ith in  th e ag ency  
sp ec ify ing th e part ic u la r st andard  to be ap pl ied in  ea ch  ty pe  of  ag ency  pr oc ee d
ing,  an d co nt ai ni ng  an  ab so lu te  pro hi bi tion  aga in s t ex pa rt e  co nt ac t in  al l pro 
ceed ings  be tw ee n p ri va te  par ti es . The  st a tu te  sh ou ld  m ak e cl ea r th a t su ch  
codes wh en  ap prov ed  by Con gress will  ha ve  th e fo rc e of  law , an d be su bj ec t to  
appro pri a te  san ct io ns. ”

The  Co mm iss ion  fa vor s ge ne ra l legi sl at io n of  th e type  sugg es ted  above ra th e r 
th an  sp ec ia l legi sl at io n su ch  as H.R. 14 af fe ct in g a lim ite d nu m be r of ag en cies  only.

The  B ur ea u of  th e Bud ge t ad vi se s th a t fro m th e st an dpoin t of  th e ad m in is 
tr a ti o n ’s pr og ra m  th er e is no ob ject ion to  be su bm iss ion of  th is  re po rt .

By  d irec tion  o f th e  Co mm iss ion .
Sinc erely yo ur s,

J oh n W . M acy, J r., Cha irman.
The Chairman. The purpose of this proposed legislation, and I 

quote, is “to promote the efficient, fair,  and independent operation of 
ihe Civil Aeronautics Board, the Federal Communications Commis-
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sion, the  Fe de ral  Power Comm ission , the Fe de ral  Tr ad e Commission, 
the  In te rs ta te  Commerce Com miss ion a nd  the  Securi ties an d E xchange 
Com miss ion.”

The  bill  is an at tempt  to dea l wi th  one of  th e most vexa tious pr ob 
lems posed by the na ture  of the ind ependent reg ulato ry  agency.

Le t me rep ea t wh at I  have said ove r and over aga in, th at  when we 
sta rte d the  inv est iga tion of these major  regu la tory  agenc ies 4 yea rs 
ago we ha d a pur pose in mind , and  th at  purpo se was not to des troy 
no r to adversely  affect the  regu la tory  pro ced ures which the  Congress 
ha d pro vid ed th roug ho ut  the  ma ny y ear s, begin nin g in 1887 wi th the  
In te rs ta te  Commerce  Commiss ion, bu t to  str ength en  and improve  
regu la tory  processes and  procedures, and  th at  is prec isely wh at we 
have in mind  in connectio n wi th  th is pro posed  legisla tion .

Ea ch  of  the  agencies whose opera tions  H .R . 14 wo uld apply  to  e x
ercises  dif fer ent kinds of fun ctio ns.  Th is is anoth er  reason  th at  it is 
im po rtan t th at  we att en d heari ng s on th is proposed bil l to reach all 
of  the  major  reg ulato ry  agenc ies. B ut we mu st reco gnize th at  each  
of the  agenc ies has  a diff erent kin d of  fun ction  in its own pa rt icul ar  
held, and , the ref ore, it  is a com plic ated  problem to  reach all th at  is 
encompassed in one pro posal.

When resolv ing  disputes  between com pet ing  appli cants  fo r a li 
cense o r ce rtificate , f or  exam ple,  the agency is ac tin g as a co urt . When 
en for cin g prohibi tions  ag ain st various kin ds of pro scr ibed conduct, 
an agen cy is a cti ng  like a p oliceman or  a pro secuto r. When presc rib 
ing  r ate s, sta nd ard s, and the like  to  g ove rn fu tu re  conduct,  an agency 
is assuming  the  role  of a leg islato r. Tha t is a leg isla tive functio n.

So these dif ferent  fun ctions are  thus  combined in the same agency 
and  in the  same men wi thin th at  agency. When an agency  is ac tin g 
as a co ur t in de ter mi nin g a mat te r on the  basi s of a record  made at 
a heari ng , the  pa rti es  and  the publi c are  en tit led  to  e xpect the  level 
of in tegr ity  a nd  fai rne ss t hat  we associate wi th ou r cour ts. Ye t where 
an agency is charg ed with the  responsibil ity  of supervi sin g natio na l 
tra ns po rta tio n,  com mun icat ions  or  othe r policies, it  m ust  have access 
to in form ation  from  eve ry possible source , inc lud ing  those to be 
affected by its actions. So dis tinctions mu st be made, a dem arc ation 
mu st be brou gh t about  in m y judgm ent.

The pro blem then  is how to reconcile  the  acknowledged need  fo r 
jud ici al aloofness wi th resp ect  to ce rta in  mat ters  wi th an agency ’s 
need to collect inf orm ation  where it  can  find it. Th is problem  has  
been recogn ized  by many peop le and  gro ups in th is cou ntry. I t  has  
been reco gnized by the  Pres iden t of the  U ni ted  State s in his  message 
of Apr il 27 on “Et hica l C ond uct  in t he  Gov ern ment.”

Th is commit tee has  l ong  been engaged in the  effo rt to det erm ine  the  
exten t and  scope of the  difficulties presen ted  and  the  ways and mean s 
of coming to  g rip s w ith  them t hrou gh  legis lation.

In  1960 the committ ee held hearings on two bill s, int rod uce d in the  
86th Congress dea ling wi th the  same problem , H.R. 4800 and H.R . 
6714. Those bill s—th e first, int rod uce d as a res ult  o f hearin gs  in 1958 
by the  Special  Subcom mitt ee on Legis lat ive  Ov ers igh t, and  the  sec
ond, a  b ill sponsored by the American Bar  Assoc iatio n, which I might 
say, pa ren theti ca lly , deve loped out of the  same inv est iga tions in 1958 
were sub jec t to the  most intensiv e and exh aus tive s cru tiny, as o ur col
leagues will recall.
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As a result of the criticisms directed at them, much of which I 
thought was frivolous but much of which was well taken, a substitute 
bill, H R. 12731, was introduced in the last Congress. This commit
tee unanimously recommended passage, but the crowded schedule of 
the 86th Congress made final consideration of the  bill impossible. As 
a matte r of fact, it was designed tha t the bill would not be pursued 
any fu rther in the  last Congress because we wanted to give ample time 
and opportunity for agencies of the Government, people in industry, 
practitioners, and everybody in the  country to  chew on it, to consider 
it, to bring  to us then, when we got back to the subject matter, the 
best possible wisdom tha t they had and suggestions and recommen
dations.

Tha t was primarily the reason we did not pursue the matter  in the 
last Congress.

We have now had approximately 10 months. Tha t opportunity has 
been given, and certainly no one can complain tha t he has not had 
ample opportunity to give us his best judgment on these very im
porta nt problems.

In its final report of Janu ary  3, 1961, our Subcommittee on Legis
lative Oversight recommended th at a bill be introduced substant ially 
identical to H.R. 12731. H.R. 14, the bill under consideration, is the 
product  of that recommendation.

When I announced these hearings on May 10 I  expressed the hope 
tha t any criticism directed toward the bill would be specific and al
ternative provisions would be offered. As I  said at that  time, broad
side attacks are not helpful in dealing with delicate problems of this 
sort. The committee has received comments from some of  the agen
cies affected. I am very pleased to say that these comments are fair ly 
specific, and I hope tha t the committee’s consideration of the proposal 
will be greatly facilita ted if we can continue to be as specific as 
possible.

I might add also th at this bill, while it will affect only the six agen
cies which I have earlier  mentioned, seems to me to be compatible 
with the suggestion made in the President’s message that the agencies 
themselves be permitted to determine to which of thei r proceedings 
prohibitions against ex parte contacts will apply and at what stage 
of the proceeding. That is a difficult problem that  we have.

Let me make this fur ther  comment. Most members of this commit
tee remember Dr. Splawn. Dr. Splawn served admirably and capably, 
with great ability on the Interstate Commerce Commission for 19 
years. Prior to tha t time he served in a very impor tant capacity 
to th is committee.

When Speaker Rayburn was chairman of thi s committee, he brought 
Dr. Splawn here for the purpose of making a certain investigation 
having to do with the securities markets of th is country. Out of his 
investigation largely came the Securities and Exchange  Act and the 
other acts in that field.

When the investigation of the Special Committee on Legislative 
Oversight got underway in 1957 I requested Dr. Splawn to come back. 
As you know, he retired a few years prio r to tha t time. I requested 
tha t he come back as a special consultant to the chairman and to the 
committee because of his long years of experience, his knowledge of 
the history, of course, resulting from his experience while he was at

72824— 61------2
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the  Uni ve rsi ty o f Texas. As you know, he was pre sid ent o f the U nive r
sity of Texa s be fore he cam e to  Wash ing ton .

After  going  th roug h the  years  of inv est iga tion fo r the committee, 
Dr . Spl awn advised  me th at  he was go ing  back to Texa s. He adv ised  
me t ha t th at  wou ld be his las t service to his  c ountry and Governme nt. 
An d my colleagues who are  here, who were  on the commit tee at  th at  
time , remember th at  Dr . Sp law n sa t abo ut whe re Gover nor Thomson 
is now, and  he made th is unusu al com men t which stuc k wi th me and 
pene tra ted , and I  believe  it  is well  to repe at  it  h ere. He  recalle d his 
ea rly  days  here th at  b rou gh t h im to  th e C ongress, an d th at the re  was a 
turm oil  th at  brou gh t him into the Governme nt. He  t alk ed  abo ut his 
inv est iga tion and  the r esu lt of i t and  wh at came of  it.

He  recoun ted  his  experience in the  lat e th irt ie s when  there was  an 
oth er turm oi l th at  developed in connect ion wi th agenc ies of the  Gov
ern me nt esta blis hed  to pro vide needed serv ice to the  America n people, 
and he exp lained  in connect ion wi th  th at  some of the  r esu lts.  He  r e
counted  in  the late for ties how a ga in t he re  developed a sit ua tio n which 
resulted in turm oil  affecting thes e pa rt icul ar  agencies of the  Gover n
ment a nd  th ei r serv ice to  the  people. Th en  he rec oun ted the  expe rienc e 
th at  we were  undergo ing  at  th at  t ime , and he rem inded us th at  these 
inc idents  occu r every so often,  in cycles appa rentl y,  and as long as 
there was no t some way  t o keep  rem indin g people who serve  in these  
resp ons ible  po sitio ns, those w ho hav e bu siness b efore these responsible 
agencies of the  Government,  th ose  who p rac tic e b efore them a nd those 
of  us who try  to write leg islation  and deal  wi th the sub ject , we are 
going  t o con tinu e to have these upheavals  and turmo il every so often 
unless some solu tions can  be reache d.

I th ink th at  w as the  s tat em ent th at  we w ould  a ll do well to keep in 
mind,  because no one gets  any  fun or pleasu re ou t of  going  throu gh  
wh at we did  fo r a per iod  of 3 y ears or  more in those pr io r y ears .

1 th ink everyon e basically  has good in ten tio ns  of  perfo rm ing a  serv
ice in the hig hest tra di tio n of ou r cou ntry. W ha t we shou ld do if  we 
can  is to set a pa tte rn  th at  wou ld help as we con tinue to  str ive  for  
high er  goals.  In  my jud gm ent, th at  is the purpo se of th is proposed  
leg isla tion .

Whatev er we ar e able to  do so th at  we can accom plish th at  objective , 
I  w’ould say  wou ld be one o f the fines t services t hat  we could possibly 
pe rfo rm  as we jou rney thi s gr ea t pa th  of service du ring  th is age and 
th is t ime.  I do feel thi s p rob lem  p re tty deeply.

I  wou ld give an op po rtu ni ty  to some of my oth er colleagues , i f t hey  
wa nt  to,  who serve d w ith  me du ring  these  yea rs, if  they have  a ny thi ng  
to say at  th is  tim e fo r the  rec ord  as we st ar t on th is im po rta nt  leg
isla tion .

Mr. F  ried el ?
Mr. F riedel. Mr. Ch airma n, I  rem ember  very viv idl y when  the 

In te rs ta te  and Fo re ign Commerce Com mit tee came before the House 
Ad minist ra tio n Com mitt ee fo r ap prop ria tio ns  fo r th is  invest iga tion. 
One of the th ings  th at  w as br ou gh t ou t clearly before  ou r committee 
was th at  th is inv est iga tion was to be no np ar tis an , th at  both Re pub
licans and Dem ocra ts were  in favo r of it. Th e in tent  was to find 
ou t wh eth er the agencies were going  too  fa r with thei r reg ula tio ns ; 
th at  is, beyond the  intent of  Congress.
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These agencies set th ei r own rules an d reg ulati on s a nd  t he re  a re  i n
dications th at  some of  them went fu rthe r th an  the y were  allo wed to 
go. I  hope we will  be  able  to p rev en t th at  in the  fu tur e.

The question i s : I)o  we know wh at is ha pp en ing on some par ts  of 
the inv est iga tion?  I  am wondering  wheth er,  by se tting  up  th is 
eth ica l sta nd ard,  it  wil l be con side red unfa ir  fo r a Membe r of  Con
gress to  make inq uir ies  on beha lf of int ere sts  in his  State . Say, fo r 
inst ance, Ba ltimo re Ci ty mi gh t inq uir e about air lan es  fo r Fr iend sh ip  
Airpo rt.  Und er  th is eth ica l sta nd ard,  wou ld it  be con sidered un 
eth ica l fo r a Mem ber of Congres s to  intercede  in such  an inst anc e?

On the  othe r hand , I  would  like  to know wh eth er it  wou ld be un 
fa ir  if  an indu str y,  some air lin e, wou ld appro ach the  mem bers  of 
an  agency and give th ei r po int of view,  wh eth er th at  wou ld be un 
eth ica l.

Th e Chairman . Well, tho se are  the  th ings  we hope  to deve lop in 
th e course of  the se h ear ing s.

I  migh t say  th at  t hat  is t he  r eason th at I  suggested t hat  th is was a 
ve ry, very im po rtan t pro posal , and it  should  be und ers tood, ce rta inly  
by mem bers of the committee, to help the Gover nment  a nd  the peop le 
-of the  country , the  prac tit ione rs  and everyon e, to  un de rst an d ju st  
wh at  is inte nded.  Th is th in g has been worke d ou t to a pr et ty  fine 
point .

There  is no in ten tio n of in ter vening  th ro ug h th is leg islation i n an y
way  to deprive any indiv idua l of  a ri ght th at  he is en tit led  to. But  
when the matt ers go to ad jud ica tio n, then  it  becomes a mat te r as it  
would  before  a court  and ex pa rte con tac ts sho uld  no t be perm itted .

I t  does not mean, as the gen tleman has  said here , th at  he could not  
inq uir e as to the sta tus of  any p ar ticu la r pr oce eding  before a ny agency, 
ju st  as you can inq uire of any  Fe de ral judg e in the  co untry  t he  st atus  
of any  case th at  is on th at  docke t. B ut it is a ques tion  of disc ussing 
the m eri ts of the  case a fter  it  comes up fo r a dju dic ation .

W e are very plea sed to hav e wi th us th is  m orning  as our fi rst witn ess 
the Chairma n of  th e Civ il Ae ron aut ics  B oa rd  r ep res en tin g the  Bo ard  
here thi s mo rning.

An d I  believe,  Mr. Ch airma n, th is is yo ur  firs t appeara nce  before  
th is  comm ittee  since  y our assum ing  you r new du tie s and responsibil i
tie s as  cha irm an.  Pe rh ap s I have  been a l itt le  remis s in  no t g ivi ng  you 
an op po rtu ni ty  to come befo re th is com mit tee  be fore now, bu t I know 
you  have been ve ry busy,  ce rta inly, eng aged in ge tting  you rse lf ac
quain ted  with the respon sib ilit ies  of the Civ il Aeron aut ics  Board .

I  was pleased to watch your  approach  to these prob lems and  the  
pro gre ss you have made thu s fa r wth these dut ies , and I th ink it is 
quite  im po rta nt . Yo ur  f irs t m ission is to discuss wh at I  believe to  be 
one of the most vi ta l problem s th at we hav e in ou r agencies of Gov
ernment.

I welcome you to  th is commit tee on be ha lf of  the  mem bers  of the  
committee. We are  gla d to  h ave  y ou r sta tem ent th is  mo rning.

Mr.  Roge rs of Flo rid a.
Mr. Rogers of  Flor ida. Mr. Ch air ma n, I  ju st  wa nt  to say  I ce r

ta in ly  commend the  Ch airma n to th is committ ee, ha vin g known him  
fo r many,  many years  a nd his  m ost dis tinguish ed record  o f serv ice to 
the St ate of Flor ida. He has  been an ou tst an ding  at to rney  an d a 
man of  r eal  integ rit y.  I t  is an honor t o have  h im re presen t o ur  S ta te  
here as C ha irm an  of  the  Civil A ero nauti cs B oard.

The Chairman. Mr . Boy d, you may p roceed.
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STATEMENT OF HON. ALAN S. BOYD, CHAIRMAN, CIVIL 
AERONAUTICS BOARD

Mr. Boyd. Th ank you, Mr. Rogers  an d Mr. C hairm an.
Th is is m y f irs t app earance, and I ap prec iat e very  much the  op po r

tuni ty  to  be h ere  tod ay,  and I  a lso apprec iat e th e f act  th at  you haven’t 
inv ited me over any  earl ier.

W ha t you s aid is altogeth er tru e. I t takes a lit tle  time to ge t y our 
feet on the ground. An d I  am certa inly  in acco rd wi th your  fee ling  
th at  ther e is n othing  th at  could be m ore im po rta nt  to the  in tegr ity  or 
the  func tio nin g of organiz ations such as the  Bo ard  in the ma tte rs 
which we a re ab out to discuss  today.

I am accompanied  here tod ay  by ou r very  able  Associa te Gen eral  
Counsel, M r. Ross  Newmann.

Mr. Ch air ma n and  members  o f the comm ittee , the  Bo ard  is p leased 
to ap pe ar  b efore you in connect ion wi th H.R.  14 en tit led  “The In de 
pen dent Re gu lat ory Agencies Ac t of 1961,” a bil l designed to 
str ength en  the  independence and effectiveness of the  six  p rin cipa l r eg 
ulato ry  agencies. The Bo ard  strongly  supp or ts the  objectives of 
H.R.  14, and, wi th certa in mod ifica tions, recommends  the enactm ent  
of th is bill .

Because of its  position as an indepe ndent  reg ulato ry  agency dea ling 
wi th  quasi -leg isla tive  and  quasi-ju dic ial  fun ctio ns,  the Bo ard  has 
been pa rti cu la rly  conc erned wi th the  var iou s pro vis ions of the  law’ 
re la tin g to  ethical  st an da rds in  Go ver nment  service.

Dur in g the  past several  years  the  Bo ard  has appeare d before  nu 
merous committ ees of the  House a nd  Sena te in s up po rt of var iou s b ills 
whi ch wou ld strength en  o ur law's de ali ng  w ith  ex pa rte  influence, con
flicts of intere st,  leaks and pressures,  ad minist ra tiv e pro ced ure , and 
othe r matt ers rel ate d to the gen era l problem  of eth ica l sta ndard s.

I  t hink  the  importanc e of  th is sub jec t was h ighli gh ted  by  th e Pr es i
dent iii his  special  message to  t he Congress on confl ict of int ere sts  on 
Apr il 27,1961.

At the outset I  should po in t o ut th at the  B oa rd  ha s a very fine code  
of ethics which  covers  most  of  the  po in ts raised  in H.R.  14, and in 
some resp ects goes fu rthe r th an  the  provis ions of th is bill . Th ere  is 
one deficiency, however, in ou r own code of ethics w hich can be rem e
died only by legisla tion . H.R.  14 does no t correct th is def ect  which 
I  will  discuss in  detail  in connection  wi th  the  specific pro vis ion s of 
th is b ill.

H.R.  14 would  str ength en  the  ind epe ndent  regu la tory  agencies in 
the  fo llowing m an ne r:

(1) By  lay ing down congres sion al polic ies on the basi s of  which 
these  agencies are  direct ed to pre scr ibe  reg ula tions  to  p reve nt  t he ex
ercise  of im prop er  influence upo n, and  to pre vent im prop er  conduc t 
by, m embers a nd  employes of such age nci es;

(2) By  req ui rin g the  establishm ent of prop er  pro ced ure s by such 
agenc ies fo r con sidering and ac tin g on  co mplain ts wi th rega rd  to  such 
im proper influence and  im prop er  cond uc t;

(3) By protec tin g the  in tegr ity  of  “on -the -record pro ceedings”  
th roug h the  imp osi tion  of  crimi na l penal ties fo r im prop er  ex pa rte 
communica tions made in connectio n w ith  such proceedin gs ;
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(4) By str en gthe ning  ex ist ing  req uir ement s wi th resp ect to in tr aagen cy separa tio n of fun ctio ns,  fo r the  purpo se of  p ro tect ing the in tegr ity  o f the  dec isio nmaking process in on-the-reco rd pro cee din gs;  

and
(5) By  p rovid ing , in the  case of  each o f these agencies, th at  agency mem bers  m ay be remov ed fo r neg lec t of  d uty or  m alfeasance in office, bu t for  no o ther  cause.
Sec tion  2 of  H.R.  14 defines ce rta in  ter ms  used  in the  bil l. The te rm  “ag ency” is defined to lim it the appl icab ili ty  of the proposed leg isla tion to the Civ il Ae ron autics Bo ard, th e Fe de ral Comm unications Commission, the  Fe de ral  Powe r Com miss ion, and the Securiti es and Ex change Commission.
Th is section also defines  the terms  “agency employee involved in the  decisional process,”  “o n-the- record  pro cee din g,” and “ex pa rte com municatio n.” These terms  are  used  in sect ions  5, 6, 7, and 8 of the bil l which impose res tri cti ons on ex pa rte com municatio ns in the  case of  cer tai n agency proce edings.
Sec tion  2 also defines the  te rm  “pers on” as inc lud ing , in addi tio n to any ind ivi dual,  wh eth er or  no t in pub lic  life , any  corpo rat ion , company , firm,  pa rtn ersh ip , associat ion or  socie ty, any  org anize d grou p 

of ind ividuals , and any  gov ern menta l body or  body pol itic . The Bo ard sees no difficulty in the  def init ions of  thes e ter ms  as set fo rth  in section 2.
Section  3 is a  cong ress iona l decla rat ion  o f p olicy stat in g th at  en ac tme nt of  H.R.  14 is vi ta lly  im po rtan t in th e public in terest to str en gthe n the independence  and effec tiveness of  th e regu lator y agencies, and  to  p rom ote  t he  efficient, fa ir , and  ind epe ndent o perat ion  of  these agencies. Th e pro vis ion s of  th is  section are  sim ila r to the  Bo ard’s own code of ethic s, an d the Bo ard str on gly endo rses  them .Section  4 is  in ten ded to c ar ry  out th e reco mm end atio n of the  Sp eci al Sub com mit tee  on L egislative  O ve rsi gh t th at  th ere be enacte d into law a code of  ethics governing  the  con duc t of  commissioners, commission employees , prac tit ion ers, and oth ers  who ap pe ar  before  the  commissions.
Subsection  (a ) dec lares it  to be im prop er  fo r any per son  to in fluence or  at tempt  to influence any  vote, decision, or  othe r act ion  by an agency or  any agency  mem ber or  employee, by  u nfa ir  o r uneth ica l mean s, ra th er  t ha n by reli ance upo n a fa ir  and open presen tat ion  of  facts and arg um ents in acco rdan ce wi th  e stablishe d procedures.Subsection  (b)  lis ts five specific typ es of  actions which are  dec lare d to  be impro per, such  as a Bo ard mem ber or  employee (1) en ga gin g in  a business tra ns ac tio n wi th a person  who has a pe cunia ry in terest  in  an y m at te r p en din g before the  Bo ard  and in conn ection wi th which  the mem ber or  employee has any du ty  to pe rfor m; (2) accep ting or  so lic itin g any money, loan , service, emp loyment, or  th in g of value fro m any  per son  who has  a pecunia ry in terest in  any m at te r before the  agen cy and in conn ectio n wi th whi ch the  member or  emp loye e has any  du ty  to pe rfor m; (3) us ing  fo r perso nal prof it of  him self or  oth ers  confide ntia l inf orma tio n gained by reason  of  hi s official pos itio n or  au th or ity;  (4) fa il in g to re st rict  h is perso nal business a ffa ir s so as  to avo id confl icts of  in ter es t w ith  his  official du tie s; or  (5)  ac tin g in any  official mat te r wi th respect to  w hich there  exis ts a per sonal int ere st incom pat ible wi th unbia sed  exercise of  official ju dg men t.
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Sect ion 4 is n ot  e nforcib le by cri mi na l pen alti es,  b ut  subsection  (c) 
would req uir e each  agency to pre scr ibe  regula tio ns  i mp lem ent ing  and 
sup ple me nting  subsections (a ) and (b) fo r the purpose of ca rry ing 
out  in an effective m anner t he  sta tem en t of poli cy set fo rth in section 
3. I t  would also requir e each agency to establ ish  p roc edu res  fo r con
sid ering  and ac tin g on comp laints  to  preven t the  im proprie tie s de
scrib ed in sections 4 (a) and (b ).

The gen era l con gres sion al in tent  wi th  resp ect  to the problem  of 
eth ica l sta nd ards  is adequat ely  set fo rth in sections 3 and 4 of the  
bill. While the  Bo ard  h as no objection to a sta tu to ry  code of  ethics, 
the  Bo ard  believes th at  the congressio nal  purpo se in th is resp ect 
migh t be tte r be accomp lished th ro ug h the prom ulg ati on  of  agency 
reg ula tio ns  w hich hav e the ad va nta ge  o f b eing easi ly ad ap ted  to meet  
new problems and changin g con dit ion s as t hey arise .

The pro vis ion s o f section 4( b)  wou ld ap ply to  a gr ea t mult itu de  of  
act ivi ties by the  Boa rd  a nd  i ts staff a nd  m ay be und uly res tri ctive  an d 
ha rsh in th ei r appli cat ion  to all  s ituations. In  ou r opinion, it  would 
be be tte r to dele te the  specific lis tin gs  of im proprie tie s con tain ed in 
section 4(b)  and to pe rm it each  agency to  implement the  con gres 
sional pol icy set fo rth in sect ions  3 an d 4( a)  by reg ula tion.

Our  own code of ethi cs no t only preserves  the  quasi -judic ial  ch ar 
ac ter  of the  Bo ard’s acti ons  bu t prescr ibes in wr itt en  form  the rules 
governi ng  the  conduc t of  Bo ard officials and  employees which re 
qu ire  s tr ic t adheren ce to the h ighest sta nd ard of c onduct.  These rules 
hav e been deve loped  over a perio d of  years  and hav e been revised 
and brou gh t u p to da te th ro ug h a cont inuous  process.

Sec tions 5, 6, 7, a nd 8 deal wi th  one of  th e m ost im po rta nt  objectives 
of H.R.  14—to prote ct the in tegr ity  of  on- the -record pro ceedings by 
imp osing proh ibi tio ns  ag ains t im prop er  ex pa rte communicat ions.

On -the-reco rd pro cee ding is defined in section 2(3)  as a proceeding 
in  the  case of which “agency  ac tion is req uir ed  by law or  age ncy rule  to 
be base d on th e re cord of  an ag ency he ar ing.”

Th e Bo ard sees no difficulty in th is definitio n which is sim ila r to 
ou r own regula tions.

Sec tion  300.2 of th e Bo ar d’s Pr inciples  of  Pr ac tic e makes the  
Bo ard’s ru les  a ga ins t ex pa rte com municatio ns app licabl e to any  pr o
cee ding which  is to be dec ided  by the  Bo ard  af te r noti ce and he ari ng  
and up on a form al record. Moreov er, in a nonheari ng  case th e B oa rd ’s 
rule s are  flexib le enough  to pe rm it the Bo ard , if  it  finds such action 
necesary or  des irab le, to  mak e its  rules ag ain st ex pa rte commun ica
tio ns  app licable to such a proceedin g.

Sec tion  2 of H .R. 14 makes i t cl ear  as to  when the  pr oh ibi tio n a gains t 
ex pa rte com munica tions sha ll beg in to apply . I t  pro vid es in the  
def init ion  of on -the-reco rd p roc eed ing  th at such term—
includes such a proceeding only beginning with (a) the time th at  such proceeding 
has  been noticed for  hearing , or (b) such ear lie r time as the  agency may desig
nate as  provided  in section 6.

The Bo ard concurs  in  th ese  provisions o f the bill , whi ch are  s im ila r 
to o ur  own reg ula tions.

In  t he  B oa rd ’s opin ion  in the rec ent New Yo rk-San  F ran cis co  case,  
the question w as r aised wh eth er  the proh ibi tio n again st ex pa rt e com
municatio ns appli es to proceedings req ues ting insti tu tio n of an evi
de nt ia ry  hear ing on a route app lication .



IN DE PE ND EN T REGULATOR Y AGENCIE S ACT OF 19 61 19
In  o rd er  to  c la ri fy  t hi s po int , t he  B oa rd  rec ently  amended its  regu 

lat ion s so th at  the  pro hib ition  again st ex pa rte com municatio ns be
comes applicabl e fro m the  tim e o f filin g o f any  a pp lic ati on  or  pet ition  
which  can be granted  by the  B oa rd  only af te r not ice and hearing . As  
to matt ers which the  Bo ard  vo luntar ily  sets  down fo r an ev iden tia ry  
hear ing,  it was pro posed  th at  the rules be applicab le fro m the tim e 
of  such B oard action.

The Bo ard’s act ion  is con sist ent  wi th sect ion 6 of H.R.  14 which  
recognizes the need  fo r agency flexib ility and pe rm its  the  agency to  
tr ea t ce rta in  procee dings as on- the -record pro ceedings pr io r to  being 
noticed fo r he aring .

Th e B oa rd  con curs  w ith  th e pro vis ion  o f section 5 of H.R.  14 wh ich  
req uir es th at  a sta tem ent mu st be inc luded in eve ry not ice of  he ar 
ing as to wh eth er the  pro cee din g is or  is no t an on-the-reco rd pro 
ceeding. I f  the  not ice is sile nt,  the  pro cee ding will  be deemed an 
on- the -record proceeding.

Th e proh ibi tio ns  ag ains t ex pa rte com municatio ns in on- the -record 
procee dings are  contained  in section 7 of t he  b ill. Sub section  (a ) (1 ) , 
whi ch is applicab le to  oral as well as wr itt en  com munica tion s, p ro 
vides th at , except in circum stan ces  au tho riz ed  by law , no par ty  to  
such  a proceeding, or  per son  ac tin g an be ha lf of  such par ty  sha ll 
com munica te ex pa rte w ith  resp ect  to such pro cee din g w ith  an y agency  
mem ber, h ea rin g officer, or employee involved  in the  decisional process. 
Sub section  (a) (2 ), whi ch is also applicab le to bo th ora l and writ ten 
communica tions, pr oh ib its  ex pa rte  com municatio ns by agency mem 
bers , he ari ng  officers, or employees  invo lved  in the  decisional process.

Sec tion  7( b)  pro vides th at  if  any  wr itt en  ex pa rte com municatio n 
is made to an agen cy mem ber, he ar ing officer, or  employee involved 
in the decis ional  process in vio lat ion  of subsection  (a ),  the  rec ipi en t 
sha ll del ive r it to the Secre tary of  the agency,  toge ther  wi th  a w ri t
ten sta tem ent of the  circums tanc es. Th e Se cre tar y of the  agen cy is 
directed  to pr om pt ly  plac e the  com municatio n and sta tem ent in the 
pub lic file and to  give  notice of the com municatio n to all pa rti es  to 
the proceeding.

Sec tion  7 (c) pro vides th at  i f any  writ ten  c ommunicatio n is m ade by 
an agency member, he ar ing officer, or  employee  invo lved  in the de
cisional process in vio lat ion  o f subsection  (a) to a pa rty to an on- the-  
record  pro cee ding or  to any  person  actin g on beha lf of  such  pa rty,  
the  officer or employee  ma kin g the  com municatio n sha ll prom pt ly  de
liv er  it  to the  Secre tar y of  the agency toge ther  wi th a wri tte n stat e
me nt of the  circ ums tanc es. Pro vis ion s sim ila r to those of  subsection 
(b)  rega rd ing placem ent  of the  com municatio n and sta tem ent in 
the  public, file and  the  g iving  of  not ice to pa rti es  to the pro cee ding are  
conta ined in  subsection (c).

Sec tion  7( d)  pro vid es th at  where a pa rty,  o r a per son  ac tin g in be
hal f of a pa rty , has  vio lated section 7 (a )( 1 ),  such  vio lat ion  shall  be 
good  cause in the  agency 's discre tion fo r disqualif ica tion  of  the  par ty  
by whom  or  on whose  beha lf the  ex pa rte  com municatio n was made.

Sec tion  7 (e) pro vid es (1) th at  no ex pa rte com municatio n made in 
vio lat ion  of subsection  (a ) sha ll be conside red  unless it  shall  hav e 
been du ly admi tte d in evidence, and  (2) th at  no such com municatio n 
which  has been placed  in the  public file sha ll be removed fro m such  
file except fo r official purp oses .
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Section 7 (f)  provides th at any person who willfully  violates sub
section (a) , (b) , (c), or (e) shall be fined not more than $10,000 or 
imprisoned no more than 1 year, or both.

The Board is in accord with the provisions of section 7 of H.R. 14 
which are similar in many respects to our own regulations. We be
lieve, however, tha t section 7(a) (1 ) could be strengthened to include 
the prohibition against ex parte communications made by persons 
outside the Board who are not partie s and who are not acting on be
half  of parties.

We note that  section 4(a)  of the bill, which deals with improper in 
fluence and improper conduct, is applicable to any person. But the 
bill provides no criminal penalties for violations of tha t section. 
Section 7(a ), which does provide criminal penalties, is applicable only 
to parties or persons acting on behalf of such parties. This is the 
same problem for  which under the present law the Board has no effec
tive remedy.

While our own code of ethics has been reasonably adequate and has 
worked well in the past, it is nevertheless subject to this deficiency 
which can be remedied only by appropriate legislation.

Section 300.2(a) of the  Board ’s Principles of Practice is consistent 
with the provisions of section 7 with respect to the disposition of wr it
ten ex parte communications. Under the Board’s rule, any prohibited 
communication in writing received by the Board or its staff or the 
examiner in the case shall be made public by placing it in the corre
spondence file which is available for public inspection and cannot 
be considered by the Board or the  examiner as par t of the record for 
decision.

Section 300.6(b) of the Board’s Princ iples of P ractice  is similar  to 
section 7(d) of the bill in that the Board, where appropriate  in the 
public interest, may deny the relief requested by a party in a pro
ceeding who has violated the Board’s principles of practice.

Under the bill, a request fo r information with respect to the  status 
of a proceeding is not an ex parte communication, and, thus,  the pro
hibition contained in section 7(a ) does not apply. This is covered by 
section 8 of the bill which provides tha t written requests of this  type 
shall be placed in the public file of the agency together with a copy 
of any written reply thereto. Such communications shall not be re
moved from the file except for official purposes. This is similar to 
section 300.2(a) of the Board ’s rules which provides that  communica
tions which merely make inquiry  as to the status  of a proceeding with
out discussing issues are not considered communications on the merits.

Section 9 of H.R. 14 deals with the  removal of agency members for 
cause. Under  present law the re is no provision for removal of mem
bers of some of the independent regulatory commissions whereas the 
members of other regula tory commissions, including the Civil Aero
nautics Board, may be removed by the President for inefficiency, 
neglect of duty, or malfeasance in office.

Section 9 would permit  the President to remove any member of an 
agency for neglect of duty or malfeasance in office, but for no other 
cause. We understand tha t inefficiency has not been included as a 
basis for removal in H.R. 14 because the meaning of t hat  term is too 
vague and indefinite to be a proper basis for removal of members of 
these impor tant regulatory  agencies. The Board has no objection 
to this change.
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Section 10 of II.R. 14 is designed to protect the integrity of the deci

sion making process in on-the-record proceedings by strengthening 
existing requirements with respect to intra-agency separation of func
tions. Section 10(a) of the bill provides tha t in the case of any on- 
the-record proceeding subsection (c) of section 5 of the Administ ra
tive Procedure Act and the provisions of this bill shall apply  as 
though the last sentence of section 5 (c) had not been enacted.

In  the committee report accompanying II.R . 12731 i t is stated tha t 
one of the purposes of section 10(a) is to make the requirement of 
separation of funct ions applicable to all on-the-record proceedings in
cluding those involving the determination of applications for initia l 
licenses and those involving the validity or application of rates, facil 
ities, or practices of public utilities or carriers.

According to the committee report, another purpose of section 
10(a) of the bill is to make certain tha t the last sentence of section 
5(c) of the  Administ rative Procedure Act does not operate to permit  
agency members in the case of on-the-record proceedings to consult 
off the record with parties  to such proceedings or with persons acting 
on behalf of such parties.

The result of the amendment proposed in section 10(a) would make 
the separation of functions of section 5(c) of the Administrative 
Procedure Act applicable not only to proceedings involving investiga
tive and prosecuting functions but to all on-the-record proceedings.

The Board concurs in this objective, which is consistent with the 
Board ’s existing regulations, although we go fu rthe r in cases involv
ing investigative and prosecuting functions by excluding from the 
decisional process not  only the witness and counsel who participated 
in the case, but also the entire office or bureau of such employees.

In  addition to accomplishing the objective of extending the sep- 
aration-of-functions doctrine to all on-the-record proceedings, the 
amendment proposed in section 10(a) would make section 5(c) of 
the Administrative Procedure Act applicable to agency members. 
Under the present law the agency can perform an investigative or 
prosecuting function in a case and still render the final decision. 
Under section 10(a) of the bill, however, agency members would no 
longer be exempt from the provisions of section 5(c), and, therefore, 
would be precluded from part icipa ting in the decision in a case in 
which such members have performed an investigative  or prosecuting 
function.

Although the Board has delegated these functions to the staff to the 
extent possible, the  Board cannot always avoid deciding whether an 
investigation or prosecution is to be institu ted, and it must usually 
make the decision on offers of settlement and motions to dismiss in 
such cases. The making of these interlocutory decisions constitutes, 
in a sense, the performance of an investigative or prosecuting func
tion. Yet it is plain tha t the Board must not be disqualified from 
render ing the final decision. We recommend, therefore, tha t section 
10(a) be clarified to preclude such a result.

In conclusion, Mr. Chairman,  the Board wishes to thank  the com
mittee for this oppor tunity of expressing its views. I hope you will 
find our comments and suggestions helpful . We strongly endorse 
the objectives of II.R. 14 and recommend its enactment subject to 
the amendments we have proposed in sections 4(b ), 7(a ) and 10(a).
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The Bureau of the Budget has advised t ha t there is no objection 
to the Board’s testimony from the standpoint of the administrative 
program.

Thank you, sir.
The Chairman. Thank you very much, Mr. Boyd, for your very 

fine and pointed statement on this problem. We appreciate your pin
pointing these issues and the suggestions which you thin k would help 
to carry out the purposes and objectives of this legislation. Certainly, 
the committee will give careful consideration to the suggested changes 
tha t will help to carry out the objectives but, yet, permit  agencies to 
perform their  responsibilities to the public.

Mr. Williams, any questions ?
Mr. Williams. Mr. Chairman, I have no questions regard ing the 

testimony. I would like to ask Mr. Boyd if this is the unanimous 
opinion of all of the Board members.

Mr. Boyd. Yes, sir. This represents the unanimous opinion of four 
Board members. I am sure it  would represent the unanimous opinion 
of all five except for the fact tha t Senator Gurney has been out of 
action for over a month.

Mr. W illiams. Inso far as you know, none of the Board members 
take exception to any of the recommendations made in your state
ment?

Mr. Boyd. No, sir. As a matt er of fact, all of the other Board 
members have concurred in full in the statement as prepared and 
given.

The Chairman. Mr. Springer?
Mr. Springer. No questions, Mr. Chairman.
The Chairman. Mr. Mack ?
Mr. Mack. Mr. Chairman, I would like to commend you on a very 

fine statement this morning. I wanted to ask your opinion about the 
last statement you made. That is, do you feel that  i t is proper for an 
independent agency to be required to submit its testimony to the Bu
reau of the Budget for presentation to Congress ?

Mr. Boyd. I will tell you the truth , Mr. Mack. I hadn’t given that 
any thought.

It  certainly appeared to me that, since this was the procedure, I have 
no reason to argue it so long as there is no censorship involved. And, 
to my knowledge since I  have been a member of the Board, there has 
been no effort to censor any statement.

Mr. Mack. The question is then if there  is no censorship why should 
it be submitted to them in the first place.

Mr. Boyd. Well, the purpose, as I  understand it, is merely to get an 
indication from the Bureau of the Budget as to whether or not the 
testimony is in accord with the  administration’s program, and merely 
a requirement which seems reasonable to me, to tell you the  tru th, tha t 
the agency indicate whether or not it is in accord with the administra
tion’s program.

I should th ink the committee would want to be aware of tha t fact.
Mr. Mack. Of course, the Bureau of the Budget is invited to present 

its views on most legislation as well.
Mr. Boyd. I ’m sorry, sir. I didn’t catch that.
Mr. Mack. I said the Bureau of the Budget is also invited to present 

its views on legislation before the committees of Congress.
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Mr. Boyd. There may very possibly be some duplication involved 
here.

Mr. Mack. Do you feel tha t this procedure would limit any of the 
independent agencies in expressing their  opinion on proposals of 
Congress ?

Mr. Boyd. Xo, sir, I don’t think  so. I can’t speak for the other 
agencies, but certainly it has not inhibited the Civil Aeronautics  Board.

Mr. Mack. That  is all I have at this time.
Mr. Williams. Mr. Schenck ?
Mr. S chenck. Mr. Chairman, I was interested in the testimony of 

Chairman Boyd, and it is splendid.
I was wondering is there any effect of H.R. 14 on speeding up the 

decisions of the cases before the Board or is tha t not included in th is 
at all?

Mr. Boyd. Xo, sir, I don’t think  that  is included at all in this  bill.
Mr. Springer. Would the gentleman yield here?
Mr. Schenck. Surely.
Mr. S pringer. There is one question I would like to ask. Has the 

Board taken any action of any kind with reference to representations 
by Congressmen or Senators on the record ?

Mr. Boyd. I think probaby, if I may be permitted to assume what 
you have in mind, Mr. Springer , the  Board recently amended its rule 
14 which applies to Congressmen and Senators as well as to other indi
viduals, and provides tha t no one may be entitled  to appear before 
the Board in oral argument unless they have appeared before the 
Board at the hearing stage of the case.

Air. Springer. In  short then, this means t ha t unless a representa
tion has been made by a Congressman or Senator during the hearing 
stage of the case before final argument, lie may not appear and argue 
the merits of the case thereafter.

Mr. B oyd. That  is absolutely correct, and it applies to any person.
Air. Springer. If  that  Congressman or Senator sends in a letter  

tha t he wishes to argue the merits of the case when you reach t hat  
point pursu ant to whatever  he pu ts in  thi s letter, he is then eligible to 
do so?

Air. Boyd. Let me consult my associate general counsel.
Air. Springer. All right.
Air. Boyd. Xo, sir, not unless you are a pa rty  to the case; not unless 

the Congressman or the individual  has filed an appearance in the case 
at the  hearing stage.

Mr. Springer. Has filed an appearance ?
Air. Boyd. Yes, sir.
Air. Springer. If  he files an appearance, is it then necessary for 

him to appear and to render test imony in order to be able to argue the 
merits of the case thereafter?

Air. Boyd. I am advised tha t the interpretation is tha t only parties 
are entit led to a rgue before the Board under this rule.

Air. Springer. Then your previous statement tha t a written, en
tered appearance is not sufficient in tha t respect-----

Air. Boyd. Tha t is correct.
Air. S pringer. Would you tell us what you mean by being a party?
Air. Boyd. By being a par ty, yes, sir. A party  is some one who 

seeks to have accomplished some action as a resul t of application and



24 IN DE PE ND EN T REGULATOR Y AGENCIE S ACT OF 19 61

he ar ing,  someone who  ha s a subs tan tia l in ter es t in the  outcome o f t he  
proceeding .

I am sorry  I  can 't t ie it  down an y more t ha n t ha t.
Mr.  S pringer. Let ’s see if we can pin it  do wn a lit tle  closer because  

I  ju st  wa nt  to  be  sur e we k now where  we are.  I  th in k everybody  on 
th is com mit tee ou gh t to know.

I f  a  C ong ressman or Se na tor  m erely wr ite s to you and says  “I  have 
an  in ter es t in  the  outcome of  thi s ca se” is  that sufficient ?

Mr. B oyd. No, s ir ; I wou ld say n ot.
Mr.  Springer . W ha t wmuld you  say  he ha d to say in his  message?
Mr.  Boyd. I t  would  seem to me th at  fo r any pa rty,  wh eth er it  be 

a Congressman or  ma yor or Gover nor, pres iden t of the  cha mber of 
comm erce or  whoever , who was no t a ca rri er -app lic an t in a case, he 
would  find  it necessa ry to ap pe ar  before  the  exa miner  an d make a 
sta tem ent of position.

Mr.  Springer. In  sho rt, he would  h ave  t o make a per son al ap pe ar 
ance  before  the exa miner  in  or de r to  become a pa rty to the  case?

Mr. B oyd. Yes, s ir.
Mr.  Springer. I s that  co rrect ?
Mr.  B oyd. T hat  is m y u nders tan din g.
Mr . D inge ll. W ill  th e g ent lem an yie ld to  me?
Mr. Springer. Ju st a  second. I  w an t to  follow  thi s.
Do you hav e an an swe r to th at  las t ques tion  ?
Mr. B oyd. I ’m so rry , sir.
Mr.  S pringer. Miss R eporter , please r ead t he question back.
Mr.  Boyd. A person  m ust  be  a  p ar ty  i n orde r to file b rie fs or arg ue  

before  the Board . One who is no t a pa rty,  who does not hav e a sub 
stan tia l in terest in the  case may ap pe ar  und er  our rul e 14 and  p resent 
a st ate me nt o f po sit ion  before  the  he ar ing ex aminer, bu t he  may  not file 
br iefs  nor  a rgu e befo re the  B oar d.

Mr. S pringer. You say  he w ould have to  be a  pa rty ?
Mr.  B oyd. Yes, sir.
Mr . Springer. Un der your r ule  w ould  you define a  par ty  ? I  take  it 

th at you m ean a p ar ty  in inte res t. Is  th at r ig h t ?
Mr. Boyd. Yes, sir.
Mr . Springer. Wo uld  you define  a par ty  in intere st fo r me?
Mr . Boyd. A pa rty in in ter es t wou ld be—May I  give  exam ples?
Car rie r-a pp lic an ts  a re c ert ain ly  p ar tie s in inte res t. Cities who may  

or  may no t ob tain service as a resu lt of  the  cu rre nt  pro cee ding are  
pa rt ie s in inte res t.

Mr . Springer. Mr . Chairma n, I  don’t w an t to  pr olo ng  th is.  Maybe 
I  can  cut it  a lit tle finer.

When would  a Congres sma n rep resent ing  an are a qu ali fy  as a 
par ty  in in ter es t ? Un de r w ha t c ircu mstances ?

Mr . B oyd. I  do ubt se rious ly th at  a Co ngre ssman would. We  hav en’t 
go tte n int o th at .

Mr . Springer. Sup pose th at  I  did  ap pe ar  and said  “I  rep res en t a 
subs tan tia l numb er of people in my congres sion al di st rict  who are  o p
posed to  th is  route , and  I  w an t to  tes tif y.”

Mr. Boyd. I  w ould say, in th at  case, probably you wou ld be a  par ty .
Mr. S pringer . But  you are n’t sa yin g I  would be a pa rty ?
Mr. Boyd. No, s ir ; I  am not prep ared  t o commit myself  th is mo rn

ing on  an  ab str ac t question.
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Mr. Springer. Now I  yield to the gentleman from Michigan.
I ’m sorry. Ju st this one thing.
Mr. Dingell. Tha t is all right . I will wait.
Mr. Springer. Will you fu rthe r clar ify that  in writing as to when a 

Congressman or Senator  is a par ty and under what circumstances is 
he such a party in interest that he may argue the  case therea fter. Will 
you insert that in this  record ?

Mr. Boyd. Yes, si r; we will undertake to do that.
Mr. Moss. Would the gentleman from Ohio yield very briefly ? Not for a question, but just  on the questions of the gentleman from Illinois.
Mr. Springer. A brief question.
Mr. Moss. Would you ask that  th at communication be supplied be

fore we conclude the hearings on this piece of legislation ?
Mr. Springer. Will the Chairman do tha t ?
Mr. Boyd. Yes, si r; we will endeavor to have this within 48 hours.Mr. Springer. Thank you. Tha t is all.
(The mater ial referred to is as follows:)

Civ il  Aerona utics B oard, 
Washington, D.C., June 9, J961.Hon. Oren Harris,

Chairman, Committee on Interstate and Foreign Commerce,
House of Representatives, Washington, D.C.

Dear Mr. Chairman : During the Board’s testimony on June 6,1961, in connection with H.R. 14, questions were raised concerning the recent amendment of rule 14 of the Board’s Rules of Practice. In accordance with your request, a copy of this amendment has been sent to the committee for insertion in the record.
The Board was also requested to submit (1) information setting forth the circumstances in which a  public official is permitted to intervene in Board proceedings, and (2) an example of the deficiency which presently exists in the Board’s code of ethics.
With respect to the question of intervention, there are two provisions of the Board’s Rules of Practice  (pt. 302) which govern participation of all persons, including public officials, in Board proceedings; i.e., rules 14 and 15. Under rule 14 the so-called informal intervention rule, any person may partic ipate in a hearing case before the Board. This rule implements the provisions of the Federal Aviation Act which provides tha t in certain matte rs re lating to routes of air  carrie rs and foreign air carrie rs any interested person may tile with the Board a protest or memorandum of opposition to, or in support of, the proposed action. Rule 14 permits  any person, including a public official, to appear at  the hearing and present relevant  evidence. With the consent of the hearing examiner, he may also cross-examine witnesses. Such person may also present to the examiner a written statement which must be submitted prior to the close of the hearing and served on all par ties to the case.
Rule 15, on the other hand, deals with formal intervention. When intervention is granted, the intervener  becomes a party  to the proceeding, and has the rights of introducing evidence, filing exceptions to the initial decision and briefs to the Board, and participating in oral argument before the Board if the Board allows oral argument in the case;
Rule 15 lays down the conditions for formal intervention. Any person who has a s tatutory right to be made a party to a proceeding, such as the Postmaster General in mail rate  cases, shall be permitted to intervene. Otherwise, any person whose intervention will be conducive to the ends of justice and will not unduly impede the conduct of the Board’s business may be permitted to intervene. Rule 15 sets out the standards which govern the Board's decision in passing upon petitions to intervene. These are as follows :

The nature of the petitioner’s right under the sta tute  to be made a party  to the proceeding;
The nature  and extent of the property, financial or other interest of the peti tioner:
The effect of the order which may be entered in the proceeding on petitioner’s interest;
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The avai labi lity  of othe r means whereby the  pet itioner ’s intere st may be 
pro tec ted ;

The extent  of which pet itioner ’s intere st will be represente d by exis ting 
parties;

The e xtent to which pet itioner ’s p art icip atio n may reasonably be expected 
to assi st in the development of a  sound re co rd ; and

The extent  to which par ticipat ion  of the pet itioner  will broaden the issue 
or delay the  proceeding.

A person desir ing to intervene  in a Board  proceeding is required to tile a 
petition setting forth  the  facts and reasons why he thinks he should be permitte d 
to intervene. The peti tion should make specific re ference to the factors  set forth 
above which are  applicable to him. In a proceeding where  the Board issues  a 
show cause orde r proposing fa ir and reasonable mail rate s, the petit ion mus t be 
filed within the  time specified in the order for  the  filing of a notice of objection. 
In all othe r proceedings, a petit ion mus t be filed with  the Board prior to the 
first preh earing conference or, where no such conference is held, no la ter than  
15 days p rior  to  the hearing. A petitio n to intervene  filed by a  city , other public 
body or chamber of commerce, must be filed no lat er  than the  las t day prior to 
the beginning of the  hearing. Provis ion is made in rule  15 for any party  to a 
proceeding to file an answer  to a peti tion to intervene.

With respect  to the  second question , the  Board  considers its  code of ethics 
to be reasonably  adequate, but  the re is one deficiency which  the  Board  cannot 
correct  withou t the  aid of legislat ion. This  deficiency is that  there is no sanc
tion which the  Board can impose for  violation of its code of ethics by persons  
who are neither applicants for  rel ief in the  proceeding nor  p rac titio ners before 
the Board. Among the  provisions of the  Board’s code of ethic s for which 
effective s anct ions are  thus  lacking is the  prohib ition  against  ex pa rte  communi
cations by such persons.

For  example , in a Board  proceeding in which the issues are  whe ther  a new 
route should be established, which point s should receive service, and  which ai r 
ca rri er  applicant or applicants should be certifica ted to render  the  service, some 
local organization might st ar t a let ter- wri ting  campaign, encouraging intereste d 
persons to wr ite  let ter s to the  Board in favor of a cer tain service by a certain 
car rier . The persons ins titu ting the campaign would be in viola tion of the rule 
governing  solicitat ion of communications to the Board,  section 300.2(e), and the 
wr ite rs of the  let ter s would viola te the  rule  again st ex pa rte  communications, 
section 300 .2(a ). Since none of these persons would be applican ts before the 
Board for relief , or pra ctit ioners  before the Board, the  Board could not impose 
any sanctions  on any of these persons.

Sincerely yours,
Alan S. Boyd, Chairman.

Mr.  Schenck . Mr. Ch airma n, I  tak e it from Mr. Bo yd’s s tatem ent 
th at he does not conside r H.R.  14 as an ap prop ria te  place to  pr o
vide fo r more prom pt  decisions on questions of  routes, beefing u p the  
processing of the  B oard.

Mr.  Boyd. Let  me say, sir , th a t th is  b ill is one th at the Bo ard  did  
no t prepare , and , to  our  min d, it  does no t deal  with the m at te r th at  
you refe rre d to. It  deal s with a dif fer ent subject. I t  is cert ain ly  of 
tremendo us impor tance.  Ce rta inly the Bo ard  would have no objec 
tio n if the committ ee were  to add some pro vis ions t o th is  b ill th at in 
th ei r opinion would speed up the  processes of the  regulato ry  agencies, 
inc lud ing  the Board .

We  an tic ipa te  th at  Re organiz ation  Pl an  No. 3, which is cu rre ntl y 
un de r co nsider atio n by th e Congress, would hav e the effect o f speed ing  
up some of  the  B oa rd ’s fu nct ions.

Mr. Schenck . I  think , Mr. Boy d, you appre cia te th at  many com
mu nit ies  are  deeply dis turbed  over the lo ng-drawn-o ut pro ced ure  when 
it comes to  est ab lishin g routes,  so on, on var iou s air line s.

Mr.  B oyd. Yes, si r;  and  I  w ould  like t o say, if I  m ay, th at  the  re gu 
la to ry  process is conside rably dif fer ent th an  the  processes of  a cou rt 
of law or equ ity , and ap pa rent ly  few people  rea lize th at  the  Civi l
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Aeronautics Board in dealing with route cases has to consider in most 
of its cases some 15 to 20 to 30 separate cases all within 1 docket 
because of the interaction of service between one community and an
other, in addit ion to which the Board has to deal with  the  Ashbacker 
doctrine which requires a consolidation of all applications th at might 
have any bearing on the issues at hand.

We are very hopeful tha t the problems tha t have been developed 
in the past in connection with H.R. 4800 th at would tend to restr ict 
the agencies furth er—we don't see them in H.R. 14, and in th at con
nection this does have something to do with speeding up of the 
process.

I might say in an aside that we are doing everything we can to ex
pedite the processes of the Board within the confines of due process 
and the capability of our staff.

Mr. Schenck. Yes. Well, the responsibilities of the Civil Aero
nautics Board are to consider the economics, the financial questions 
of airline applications, for community applications for air line service: 
is tha t rig ht ?

Mr. Boyd. Community applicat ions ?
Mr. Schenck. Well, communities are inseparably tied in with re

quests for airline service.
Mr. B oyd. Yes, sir.
Mr. Schenck. And tha t is an important  part of your responsi

bilities.
Mr. Boyd. Yes, sir.
Mr. Schenck. Pa rt of your responsibilities is the question of de

termining cause of crashes ?
Mr. Boyd. Yes, sir.
Mr. Schenck. In  your opinion, does H.R. 14 in any way breach 

any dispute there may be between CAB and the  FA A in determining 
the reason for  crashes, and, if  it does not, should it ?

Mr. Boyd. Let me answer no to both questions, Mr. Schenck. We 
have no conflict in this area with the FAA. They have publicly 
stated and supported our function of establishing the  cause of acci
dents. So we have no problem or conflict in that area.

Mr. Schenck. Should there be a nything spelled out in this legis
lation to delineate relationships between agencies which are interested 
in the same situation? I recall there  was considerable criticism from 
some sources when FAA made a statement as to what it had thought 
was the cause of an accident or a crash prio r to the de termination by the CAB.

Mr. Boyd. I don’t believe that  is a mat ter th at could be really legis
lated, Mr. Schenck. It  seems to me tha t where you have a situation of 
a man, the Federal  Aviation Administrator , being a Presidential ap
pointee, confirmed by the Senate, he is entitled  to say whatever he wants to say.

I think tha t all of us sometimes could possibly be a l ittle more dis
criminating in what we say or what we don’t say, but I have serious 
doubt that it would be advisable to try to censor any man’s statements by legislation.

Mr. Schenck. Do you feel that  he should be permitted to make 
any statement he feels is in the best public interest ?

Mr. Boyd. Yes. sir.
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Mr.  Schenc k. Th at  is all.
Mr.  W illia ms. Mr.  Fr ied el  ?
Mr. F riedel. Mr.  Boyd, I  wa nt  to com plim ent  you on your  very  

fine sta tem ent . I ju st  w an t to cle ar up one lit tle  m at ter th at  worries  
me. I  will give you an example—th e Greate r Ba ltim ore  C omm ittee,  
a lot of pub lic -sp irit ed citizens are  on th at  commit tee, the chambe r of 
commerce, they were all intere sted, and  they app ear ed  before  the C ivil  
Aeron aut ics  Bo ard  abo ut the inad equacy  of service to  Fr ien dship 
Airp or t in Ma ryland . Tha t he ar ing wen t on and on, and af te r the 
hearing, af te r 2 yea rs, the re sti ll was no decision. I  was ge tting  l et 
ter s from the  chamber of commerce and  the  Grea ter  Ba ltim ore  Com
mit tee and the  mayor  a sking wh at could  be done  a bou t it.

Wo uld  it be u nethical fo r me to corr espond  with the  C AB  and find 
out  why the y ha dn ’t reached a decision and why they ha dn ’t gran ted  
the  air lin es  au thor ity  to pro vid e adequa te service to Fr iend sh ip  A ir 
po rt  ?

Mr. Boyd. I th ink th at  your  question is in two pa rts . The first  
par t is an inq uiry as to the  sta tus of the  case, and  th at  is cer tainly  
prop er  wi thin the  rules and  un de r the  provisions  of H.R. 14.

Now when you go on, however, and  pu t in your le tte r ques tions  as 
to why the  Board  has n’t required the air lines to pro vid e more  ade
qua te service, then you are  taking  a pos ition on the  merits  of the 
case w hich  would seem to me would  be c learly  an ex p ar te  commu nica
tion in an on- the- reco rd proceeding , because , in effect, you are  tak ing 
a position of advocacy.

Mr. F riedel. Wel l, I pro bably  would be taking  a position . Bu t 
I  know of  so many people coming to Wash ing ton  to ge t complete 
throug h flights. We get man y r eque sts for s imila r service from Bal ti
more, and I  am in tere sted .

Wo uld  th at  be une thic al fo r me to s tat e in the  l et ter th at  I  tho ught 
we shou ld have such  service  ?

Mr. Boyd. I th ink  pro bab ly it would, Mr. Fri ede l.
Mr. F riedel. Un eth ica l?
Mr. Boyd. Yes, sir.
I won’t say une thical. I t  would be an  ex par te-----
Mr. F riedel. I t would s till be im pro per ?
Air. Boyd. Un de r thi s bi ll;  yes, sir , I th ink it would.
Mr. F riedel. All I  could  do is ju st  make an inq uiry ?
Mr. Boyd. Tha t is r igh t.
Now I  wo n’t say tha t is all you could  do. Ce rta inl y it would be pos

sible fo r you or  any  othe r pa rty  to ap ply to file a motion with the  
Bo ard  o r p eti tion, seeking to reopen the  case for addit ion al arg um ent 
or  add itio nal evidence.

Mr. F riedel. I wo uld n't  wa nt  to reopen it because  we wai ted 2 
yea rs t o get an answer. I  wouldn’t w an t to  p rolong it. I would wan t 
to ge t fa st-----

Air. Boyd. I app rec iate your  prob lem, and  I am certa inly  happy 
you are speak ing  in the past tense abo ut thi s case.

Air. Rogers of Flori da . Wo uld  the gen tlem an yield?
Air. F riedel. Yes.
Air. Rogers of Flo rida. Wo uld  it be pr op er  fo r a Congressman to 

make such an inquiry , assuming he sent copies  of his correspondence 
to all  part ies concerned ?
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Mr. Boyd. It  would still be considered improper, Mr. Rogers, be
cause the Board is not permitted by law to consider such matters in 
reaching its decisions.

Now, in respect to this particular  case, Mr. Friedel, I can assure you 
that,  even though I happily only got in at the latte r stages, the Board 
was very conscious of the impatience that emanated not only from 
Capitol Hil l but from Baltimore.

Mr. Friedel. There were appeals and we had to wait another 3 
or G months, and then another appeal and that  prolonged it another year.

Mr. Boyd. That is very true, buth there you are talking  about the 
legal process itself, and sometimes this gets all wrapped up in the 
big category of delay which is all blamed on the Board.

Mr. Friedel. Would it be improper if I state now th at I wouldn’t 
want to see Friendship hurt when Dulles opens up?

Mr. Boyd. I am sure that the Board shares your feeling officially 
and personally, Mr. Friedel. We are in the business of promoting 
aviation, not demoting Friendship.

Mr. F riedel. That is all.
The Chairman. Air. Younger?
Mr. Younger. Thank you, Mr. Chairman.
Mr. Boyd, jus t as a matter of interest more than anything else, I 

notice, in reading your statement, that  you did not have the reference 
to the President  in your prepared statement, and we have heard a 
good deal about the circularization of an order to always mention 
the President in the forepart  of your statements. Was th at added by 
the Bureau of the Budget or how did that  come in ?

Mr. Boyd. No, sir. That was added by me with the concurrence 
of the Board members.

To be frank  about it, I just recently testified in opposition to the 
administration’s program and I am t rying to get righ t the best way 
I can.

Mr. Younger. I think  tha t is a very legitimate reason. I mention 
it because the Chairman of one of the o ther regulatory agencies was 
up here the other day and he also had a similar statement righ t at 
the beginning, but he had put it in his prepared statement. He had 
it in before i t was printed.

Mr. Boyd. Well, this  goes to show the benefit of afterthought, Air. 
Younger.

Air. Younger. In  your connection with the CAB do you consider 
tha t the agency is an arm of the Congress?

Mr. Boyd. Yes, sir, I have always so considered it.
Air. Younger. You mentioned the reorganization plan. Do you 

think  tha t if that was inaugurated it might transfer  a good deal of 
the power to the Executive instead of the Congress?

Air. Boyd. No, sir, I  don’t think  so, nor do any o f the other Board 
members. We have felt no concern on tha t score. Rather, we see 
the reorganization plan as an opportunity to delegate some of our 
authority in cases tha t can only be characterized as routine and, there 
fore, speed up some of our processes.

Air. Younger. Do you th ink that could be done easily by legisla
tion?

Air. Boyd. Yes, sir.
72824—61 ------ 3
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Mr. Younger. You men tion ed about a recent  change  in your  own 
rules, abo ut the  pa rti es  in intere st ha ving  to ap pe ar  in the  hea ring s.

Mr.  Boyd. Yes, sir.
Mr.  Younger. Otherwis e the y could not ap pe ar  in the  ora l ar gu 

men t.
When was th at  c han ged  ? Be fore or  af te r the  Am erica n case ?
Mr. Boyd. The Ameri can case is s til l in process, Mr. You nger. So 

I  can only  a nsw er by say ing  i t was af te r the  o rig inal case on the  rou te 
aw ard  itself , bu t before  the end of  the  case because  we are  sti ll in 
vario us  aspects of  that  case ri ght now.

Mr. Younger. We ll, a grou p of us appeare d not  long ago in con
nec tion  wi th an appli cat ion  of the  Paci fic Ai rline  in ora l arg um ent 
before  the  Bo ard , and we ha d no t appeare d befo re the  tr ia l exa min er 
in th at  case. Was yo ur r ule  change d a ft er  tha t a ppear anc e ?

Mr. Boyd. Yes, sir. I t was—the  old rule was amended very re 
cen tly as a mat ter o f fac t, bu t it has been in the  process fo r qui te some 
tim e because th e B oard w as most anxious to  get comments.

Mr.  Younger. W ha t was t he  dat e of your  ado ptio n of th at  chan ge 
in th e ru le?

Mr. Boyd. The  notice of ru lem aking  went out , was publi she d las t 
December 1, and th e ru le was adopted  Ma y 17 of th is year .

Mr. Younger. May 17?
Mr. B oyd. Yes, sir .
Mr. Younger. In  othgr w ords, w ha t we as Me mbers o f Congres s d id 

in connection with th at  specific case could  not be rep eat ed now 
unde r your  ru le ?

Mr.  B oyd. Tha t is r ig ht , sir.
Mr.  Y ounger. On p age  10 of your  tes tim on y:
We believe, however, th at  section 7(a )( 1) could be strengthened to include 

the  prohibitio n against  ex pa rte  communications made by persons outside the 
Board who are not  p art ies  and who are  not acting on behalf of parties.

Can you define th at , g ive us an exa mple of what you mean  by th at  ?
Mr. Boyd. Those are th ir d  pa rti es , and it is ra th er  difficult to give 

you a def ini tion  a t th e moment. I  am very sorry  t ha t I  don ’t have one 
because I ha d hoped th at  I  could provide  you wi th one, an tic ipat ing 
th is  quest ion.

W ith your indulgence,  I  wou ld very much pr ef er  to include an ex
ample  in the  sta tem ent  th at  we are going  to pro vid e the  committee 
because I  am  sure the re are  some, and I jus t do n't  know what the y are,  
Mr . Younger , and  I would ra th er  be able  to pull one fro m a file and 
give  you a specific exam ple tha n t o------

Mr.  Younger. A t th is po in t cou ld you also give  us  your  recom
menda tion  as to how th is section can be str ength ened to accomplish 
wh at you ha d in  mind  ?

Mr.  B oyd. Yes, sir.
Mr . Y ounger. Th e wo rding  that  you would  recom mend.
Mr.  Boyd. I f  you use the same wo rding  in section 7 (a )( 1 ) th at  is 

used  in section 4 (a ),  nam ely  “any perso n” ins tea d of  “any pa rty. ”
Mr.  Y ounger. Refer rin g on page  7 to section 7 (a ) ?
Mr.  Boyd. Yes, sir.
Mr.  Y ounger. You w ould ins ert  w hat?
Mr. B oyd. I  would use the same lan guage  th at  is used in section 

4(a ) whi ch merely says “ any  pe rson.”
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Now 7(a )( 1 ) ref ers  to “person” as someone ac tin g on be ha lf of a 
pa rty,  an d if  the l im iting  phras e were  el imina ted  so t hat  i t would  r ead  
“any pa rty to such  pro cee din g” or  “any person  sha ll com municate  
ex pa rte. ”

Mr. Younger. You would eliminate “a cti ng  on beha lf of  such  
par ty ” ?

Mr. Boyd. Yes, sir.
Mr. Younger. Ju st  e lim ina te th at  section ?
Mr. Boyd. Yes, sir.
The C hairma n. Will  the  gent lem an yie ld?
Do you in terp re t th is language , Mr.  Boyd,  “o r person ac tin g on 

behalf of such  par ty ” to mean  th at  th at  person  had to be a pa rty to 
the  proceeding ?

Mr. Boyd. N o, sir. He  could be, ce rta inly , an agent of the pa rty.
The Chairman. In  oth er words, you would say “or  any  pe rso n” 

and s trike  “a cti ng  on behalf  of  such part y” ?
Mr. Boyd. Yes, sir.
The Chairm an . Th an k you.
We  h ad  t ha t same question, as you may recall,  in the  course  of  ou r 

heari ngs to deve lop, and  a mem ber or  some members  of a commission  
took  the  p osit ion  t ha t the re was no sta tu to ry  a utho rit y to deal  w ith  it. 
How eve r, we did  show and read into the record  t ha t the re is p res en tly  
statutor y au thor ity  to  deal  with such  matt ers . Bu t it appears  th at  
the law is and has been completely ignored in the  p as t because ap par 
en tly  man y fe lt th at  it was designed fo r an entirely  dif ferent  purp ose  
al toge ther ; and, if  you remember, we discussed it du rin g the  course 
of t he  heari ngs an d read it  into  the  record  over  and over ag ain .

But eviden tly  there  is going  to have to be som eth ing  done  about it 
befo re it is  goin g to  be utiliz ed.

Mr.  Y ounger. Th at  is a ll. Th an k you, Mr. C hai rman.
The Chairma n. Mr.  Flyn t?
Mr.  F lyn t. No ques tions .
Th e C hairman. Mr . C olli er?
Mr. Collier. Yes.
Mr. Boy d, am 1 to assum e th at  th is reference  to on- the-record pr o

ceeding s would mea n such records as are  avai lab le to the  pub lic?
Mr. Boyd. No, not  necessarily.
Mr. Collier. Bu t could th ey  be ?
Mr. Boyd. We ll, in some cases we are ta lk ing abou t he ar ing cases, 

cases th at  would go to an ev ide nti ary  hearing . Th at  is w hat I  me ant  
by on-the-reco rd proceedings.

Mr.  Collier. I^et me pursue th is  a li ttl e fu rthe r.  Le t us assum e, 
just fo r the purpose of arg uing , t hat  t he re  is an ex pa rte com munica
tio n whi ch was com pletely fal lac iou s bu t which conta ined high ly  
de roga tory or even libe lous  stat ements. As I  un de rst an d th is  leg is
lat ion , th is would be p lace d u pon  the  rec ord .

Wha t gen era l effect migh t result  fro m th is  mi gh t become a  problem.
Mr.  Boyd. I th ink th at  th at  would be plac ed in the  record  if  it  is 

wr itt en  by a pa rty or  by  a board  official o r employee. It  wou ld come 
under section 7 (a) and would, of necessity , be placed  in the  public  file.

Mr. Collier. Would t hi s necessa rily be good pract ice  ?
Mr.  Boyd. I  beg  you r pard on  ?
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Mr. Collier. 1 say would th is  necessarily be a good practic e? 
Could  t hi s not, in effect, be d am aging  t o one involved in a case befor e 
an agency ?

Air. Boyd. Wel l, it ce rta inly  could be dama gin g if  you wan t to as
sume the re is libellous ma ter ial  in ther e. Bu t I th ink th is is some
wha t ou t of the r ealm  of  Bo ard  disc reti on.

Mr. Collier. Goi ng back  to sect ion 7 (a )( 1 ) and re fe rr in g specif i
cally again  to your  sta tem ent on page 10, ac tua lly  does C ongress  p ro 
hibit  or legis late to pr oh ib it ex pa rte com mun icat ions  of any  person 
who might be intere sted in the  public  int ere st but  who necessar ily 
mig ht not  be ac ting in b ehalf  of ei ther  pa rty  ?

Th is is exactly  wh at we do if I in te rp re t th is reco mmendation.
Mr. Boyd. Wel l, of course, we have got the  requir ement s here  t ha t 

th is applies only to those who wi llfull y violate section 7 (a )( 1 ),  and  
as f ar  as  th e legisla tion  itself  goes, I  think  you cou ld do it by e lim inat
ing  the  phras e “acti ng  on beha lf of such party.*’ Then the re would 
be a question as to wh eth er someone who fel t lie was rep res enting the 
public int ere st in com mu nicating wi th the  Bo ard  was in wil lfu l vio
lation of  7( a)  ( 1).

Mr. Collier. That  wou ld req uir e some lan guage clar ificatio n to 
pro vide the  means  by which  someone might be pe rm itted  to make an 
ex pa rte  c ommunica tion  s tri ct ly  in wh at he co nst rued to be the publ ic 
inte rest .

Mr. Boyd. Of  course, it seems to me, Mr. Col lier , th at  if it is our 
fee ling —an d I th ink  it is, b oth the  Co ngre ss and  t he Bo ard —that  on- 
the -recor d proceeding s are supposed to be decided purely and  simply 
on the  bas is of  what is in the  public  reco rd, then we need not be too 
conce rned.

Mr. Collier. Th at  is all I have , Mr. C hai rman.
Th e Chairman . Mr. Ja rm an ?
Mr. J arman. Mr. Boy d, e arly in your s tat em ent you mentioned that  

the  Board  has  a. fine code o f ethi cs of its own th at  covers  most of  the 
points raised  in H.R . 14. W ha t are  the  mechanics  of  the  Bo ard 's 
pro ced ure  fo r enfor cin g its  own code of  ethics? Ju st  ve ry genera lly.

Mr. Boyd. Well, t he  B oard can refuse  to  g ra nt  the  re lie f so ught if it 
finds a pa rty gu ilty of  vio lation of  the  code. I t  can, in effect, dis ba r 
any  prac tit ion er  who is gui lty  o f v iol ati ng  the  code o f e thics a lthough 
we have no bar . But we can  refuse  to  a pr ac tit ione r the righ t to pr ac 
tice  befo re the  Civ il Ae ron autics Board . The Bo ard  has plenar y 
power to  d ismiss an employee.

Mr. J arman. H ow do you  de termine  if the re has  been a breach of 
the  code?

Mr. Boyd. We do it th roug h the he ar ing process . We have, as you 
know,  a Burea u of En force me nt,  and if we have reas onable ground s 
to be susp icious of  a  sit ua tio n, the  practic e is t o require , to dir ec t t he 
Bu rea u of En forcem ent  to invest iga te, and if th at  invest iga tion e lici ts 
evidence to the  effect th at  the re has  been pro bably  a vio lation of the  
code, th en a heari ng  is set  up, a pu blic  hearing .

Th is procedure  is covered in ou r Ad minist rat ive Memorandum No. 
67, Civil  Aer ona utic s Board , which has  an effective da te of December 
1, 1954. I believe that  the  members of the  committ ee have  copies of th at  mem orandum.
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Mr.  J arman. Have  there been man y inst ances of vio lations , com
pla int s?

Mr. Boyd. Very few to my know ledge, Mr.  Ja rm an . We  have  one 
in th e process r ig ht  now, and  tha t is-----

Mr. J arman. On which a he ar ing has  been held  or  is being held ?
Mr. Boyd. Yes, sir.
Mr. J arman. Th an k you.
Th at  is all,  Mr . Chairm an.
The Chair man . Mr.  Devine?
Mr. Devine. Mr. Boyd, I believe , in response  to M r. Yo unger’s ques

tio n to you relativ e to his havin g appeare d befo re the  Bo ard  wi th a 
group of oth er Congres smen some time ago  in connect ion wi th  some 
specific air line, 1 believe you said the  Bo ard  announced its  in ten tio n 
to make a r ule  on December  1 and  d id prom ulg ate  your  r ule  on May  7 
of th is year .

Mr. Boyd. Y es, si r.
Mr. D evine. H ow fa r does th at  go ? Does th at  preven t a Mem ber 

of Congres s from  ma kin g an inq uiry as to the sta tus of a case?
Mr. Boyd. No, sir.
Mr. Devine. H ow f ar  does tha t rul e go ?
Mr.  Boyd. I t wou ld mer ely pre vent any ind ivi dual,  Mr. Devine,  

wh eth er he be a  Congressm an, the mayor of  a ci ty, or anyone else, f rom  
ap pe ar ing at the  arg um ent  level when  he had not appeare d at the  
he ar ing level as a p ar ty .

We a re going  to  subm it a w rit ten sta tem ent of jus t exa ctly  how thi s 
does app ly.

Mr. Devine. I am concerned about pe rhap s a  res tric tive d ilem ma in  
which Congress migh t find itsel f.

Congress did  c rea te the Board .
Mr. Boyd. Yes, sir.
Mr. Devine. An d Congres s did give  the  B oard the  pow er to  fo rm i ts 

own rules.
Mr. Boyd. Yes, sir.
Mr. Devine . And, to take it one s tep  fu rthe r,  th e Congress has now’ 

pu t itself  in a pos ition where it created an  agency, gave it pow er to  
make rules  which can restr ic t the Congress.

Mr. Boyd. Well, it is not a question of re st ric tin g the Congres s a ny 
more than  it is a ques tion  of res tri cti ng  an yone else, Mr.  D evine .

Mr. Devine . I would agree  w ith  you on th at , but 1 am ju st  w onder
ing  if  we are  ge tti ng  ourselves in a position whe re we are  go ing  to 
han dcu ff ourse lves in our leg itim ate  func tio n to pro tec t the  public 
inte res t.

Mr. Boyd. Well, o f course, the  only  th in g I can say in an swer to  th at  
sta tem ent is t ha t in publi shing  ou r p roposed rule , e very one  had notic e 
of it, and , as I recall,  we did not receive objections. An d, secondly , 
whi le we are  c er tai nly aware  of the  requirement s and responsibil itie s 
of Congres s to pro tec t the  public intere st,  th is  is also the reason fo r 
which we conceive th e CAB was estab lished.

Mr. Devine. Yes, t ha t is also  one of the  du ties of  the  Bo ard .
Mr . Boyd. Th at  is r ight , si r.
Mr.  Devine. Th an k you.
Th e Chair man . Mr. O'B rie n?
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Mr. O’Brie n. Mr.  Ch air ma n, at  the  he ar ing stage the n a Member 
of Congress  or anyo ne else who fe lt  the  public intere st was invo lved  
could te sti fy  ?

Mr. Boyd. Absolutely.  Yes, sir.
Mr. O’Brien. Now supposing  at  t hat  same s tage , ins tead of ap pe ar 

ing  per son ally  to tes tify, a Mem ber of Congress or  anyone  else were 
to send a le tte r ask ing  th at  it be mad e a part  of the  he ar ing reco rd, 
would he be oblig ated at th at  p oint  to no tif y in advance all  the  in te r
ested parti es?

Mr. Boyd. No, sir.
Mr. O ’Brien. Or would he------
Mr. Boyd. No, sir. The  ex pa rte  rules go to a mat te r th at  is not 

intend ed to be a pa rt  of  the  public r ecord. So a l et te r th at  is  sub mi tted 
fo r the  pu blic  re cord certa inl y wou ld not come wi thin the  proh ibi tio n 
of  ex par te  comm unications.

Mr. Moss. Would you  yield a t t hat  po in t ?
Mr. O’Brie n. Yes, sir.
Mr. Moss. W ha t you have  jus t said , as I  in te rp re t it, is contr ad ic

tory  to  the  response given C ongressma n Sp rin ge r. He  a sked  th e same 
ques tion,  if  he could file a notice with the  hear ing exa min er, wi th a 
desire to be h eard,  and  w ould  he the n have to appear.  He  was to ld— 
you said  yes, he would have to ap pe ar ; he would be pe rm itted  to 
ap pe ar  only  if  he h ad  an i nte res t.

Mr. Boyd. Now, M r. Moss, let  me go back  over th is because  I don’t 
want to leave you  wi th a misconcept ion.

As I understood Mr. Sp ring er 's question, his sta tem ent , his  ques
tion  was t h is :

I f  I  wr ite  a le tte r to the  examine r sayin g that  I want to appear 
at  the ora l arg um ent to arg ue,  the n do I have  to ap pe ar  befo re the  
exam ine r in o rder  to be en tit led  to a rgu e th e case ?

Mr. Moss. An d your response w’as t hat  he ha d to appear.
Mr. Boyd. Yes, si r.
Mr. Moss. Now Mr. O ’Brien  jus t asked if  he could  make  th at  ap 

pea rance by  a le tte r.
Mr. Boyd. I am gla d you rai sed  th is ques tion.  I und ers too d th at  

Mr. O’Brien  w anted to sta te his  v iews in the  reco rd, th at  his  qu estion 
di dn ’t go  to th e m at ter of  arg um ent before  the  Boa rd.

Mr. Moss. I  assume it would be inh ere nt if  he is intere sted suffi
cien tly t o acqua int  the  exa miner  that  he would want  to re serve th e r ig ht  
fo r f ur th er  p ar tic ipat ion at  the time o f o ral  a rgu me nt.  W ou ldn’t t ha t 
be your int ent ?

Mr.  O 'B rie n. No. My thou gh t was th at  my com munica tion  with 
respect to proceedings and so fo rth , I  wanted to make sure th at  if  I 
sent a le tte r to the  exam ine r protes tin g or  su pp or tin g som eth ing  of 
pub lic int ere st or  again st the  public int ere st and  ask th at  it  be made 
a p ar t of  the  reco rd, the re wou ld be n othin g une thical  or  wrong abou t 
th at , nor would I be r equir ed to no tif y the  interested pa rti es  in wri t
ing  th at  I had sent  th at  le tte r because  th e fac t th at  it was included in 
the  record would  con sti tute sufficient notice.

Mr. Boyd. You are  abs olu tely  rig ht .
Mr.  O’Brie n. Th at  is wh at I  am w’on de rin g;  unde r the  bill. Th at  

is what I have in mind .
Mr. Moss. Read the  bill  and the  rul e and  I  don’t th in k you would 

be en tit led  to it .
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Mr.O'Brien. It reads:
A communication with  respect to a proceeding, or with  respec t to the  con

side ration or decision of a proceeding shal l be considered to be “ex pa rte ” 
if reasonable notice thereof is not given, in advance of such communication, to 
all interested partie s.

My point is th is : let us say there is a grea t deal of public interest in 
my hometown in a proposed route. Instead  of testifying before 
the examiner, I  send him a letter stat ing how the people feel, how I 
feel perhaps in the matter, and asking tha t it become a par t of the 
record.

Now what I am fearfu l of is that under this proposed section tha t I  
have just read, that I would also be required to notify all of the in
terested parties  in advance of sending that  letter  to the examiner.

Mr. Boyd. I certainly would think that  that would be a strained 
interpretation  of the intent of this legislation because the intent of 
the legislation as we understand it is to eliminate any back-door 
communication.

Now, certainly there is no requirement that a person who is to 
testify before the examiner provide copies of his testimony in advance 
to all parties  in interest, and I frank ly don’t see tha t the lette r to 
which you alluded would be in any different category whatsoever. 
It is not a question of t rying to pull the wool over anybody's eyes.

Mr. O'Brien. You can see the point I am trying to make, why you 
get in difficulty doing a perfectly legitimate thing  and asking tha t 
it be made a part of the record so there is no secrecy, no backstairs. 
But nevertheless 1 would not have given reasonable notice in advance 
of such communication to all interested parties.

Mr. Boyd. I see your point.
Mr. O’Brien. They would get their notice when it appeared in the 

record, which would be subsequent to the communication and not in 
advance of it.

The Chairman. That is what the language in the bill provides, that  
if such communication is transmitted, the Secretary then shall place 
it in the public file and then notify the parties.

Mr. Rogers of Florida. Would the gentleman yield ?
That is a part  of what I was t rying to ask Congressman Friedel 

when he inquired about sending a letter. That  is why I  asked whether 
if he gives notice to everyone, would the statement then be considered 
improper. And this seems to imply that  it wouldn't, if notice is 
given.

Mr. Boyd. It  would not lie an improper statement if notice were 
given as we construe the bill. However, for the purposes of decision, 
the Board could not by law consider the matter within the lette r in 
reaching its decision.

Mr. Dingell. You mean under existing law or under the bill?
Mr. Boyd. Exis ting law.
Mr. Dingell. Under existing law and the rules of the Commission?
Mr. Boyd. Yes.
Mr. Dingell. But more under the rules of the Commission than 

under existing law ?
Mr. Boyd. Well, I  don’t know what weight you would be g iving to 

that.
Mr. D ingell. In other words, I  am ta lking about the rules of the 

Commission as differentiat ing from sta tutory law.
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Mr. Boyd. No, I  don’t think so. I think it is-----Mr. Rogers of Florida. A ou don’t ever consider ex parte communications, do you ?
Mr. Boyd. No, sir.
Mr. Rogers of Florida. But it wouldn’t be improper for  the Congressman to write i f he gave notice to the other parties ?Mr. Boyd. Tha t is right.
Mr. Rogers of Florida. But you just  wouldn’t consider it ?Mr. Boyd. Tha t is right.
Mr. Rogers of Florida. There is no point in his writing?Mr. Boyd. Well. I don’t know about tha t.Mr. Rogers of Flor ida. Except for  home consumption.Mr. Boyd. I am in no position to pass judgment on the efficacy of sucli letters.
Mr. O’Brien. That is all, Mr. Chairman.The Chairman. Mr. Nelsen?
Mr. Nelsen. No questions.
The Chairman. Mr. Moss ?
Mr. Moss. Well, I am troubled by rule 14 and particularly  when we take rule 14 and tie it to th is bill. I can see some small communities out in my distr ict that have no means of being informed on many of these mat ters t ha t are committ ing a criminal act in communicating on the merits with the Board. This concerns me.But I am also concerned over the fact that under rule 14, and while I recognize tha t notice was given the first of December at a time when most of the Members were out of Washington and prepar ing perhaps to conclude holidays and return for the  session and ar riving back here at the beginning of a new session, th at we were informed of the intention to adopt rule 14 and it was adopted on the 17th of May.CAB can do nothing that the Congress itself could not do. Isn’t that  t rue ?
Mr. Boyd. Well, i f it is true , as I think  it is, that  we are a creature of Congress, I would say-----
Mr. Moss. We have delegated to you certain authority.Mr. Boyd. That is my understanding.Mr. Moss. I don’t concede that  we have delegated to you any responsibilities. I think we have that s till here in th is committee and in the Congress.
Mr. Dingell. As a m atter  of fact, that  is jus t a basic rule of law that  when Congress delegates authority  it may delegate some responsibilities, but it still retains the basic responsibility. Isn ’t tha t correct ?Mr. Boyd. Well. I  think we may be engaging in semantics because I don’t believe either of you gentlemen-----Mr. Moss. I think semantics are importan t.Mr. Boyd. Are seriously urgin g tha t the Board does not have responsibilities.
Mr. D ingell. I am not. I am simply suggesting tha t Congress retains the responsibilities. Very clearly so.Mr. Boyd. I have no disagreement with that.Mr. Moss. Well, now, I happen to live in a community where we have been plagued for many, many years with the procrastination of the Board in solving our need for service. We are cut off from service to other communities in my State without going bv the most circuitous of routes. My people are concerned, and while I may not
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have know ledge th at  an acti on has  been star ted over wi th  t he  Bo ard  
at  the  he ari ng  level befo re an examin er, I somehow get the  in fo rm a
tion usu ally  by a com munica tion  from com muniti es intere ste d th at  
the  m at ter is u nd er  con side ration.

I  am no t concerned wi th wh eth er ca rr ie r Y  or  X  or Z gets the rou te,  
bu t I  am very much conc erned wi th wh eth er  or  no t the com munity  
gets service.  An d I can’t conceive of any con dit ion  where my com
munication of th at  fact  to the  Bo ard  and its  con sidera tion by the  
Bo ard  should  be impro per. Can  you? A ft er  all,  I  rep resent  some 
700,000 peop le by th ei r free choice, an d I feel th at  imposes on me a 
very rea l responsi bil ity , fa r gr ea te r th an  th at  whi ch is vested in any  
person  appo inted  even thou gh  ul tim ate ly  conf irmed, and I  feel it is a 
responsi bil ity  which sho uld  be zealous ly prote cte d and th at  we should 
not pe rm it any  ac tion of  an y agency, ind ependent or  otherw ise,  to  c ir 
cumscribe the  r ig ht  to exerc ise th at  r esp onsib ilit y.

Mr. Boyd. Le t me answer your  sta tem ent, if  I  may , by ask ing  you 
a qu estio n, Mr.  Moss.

You will concede th at , reg ard less of  the ul tim ate responsibil ity  of 
Congres s, the Bo ard  has a res ponsibi lity  to decide cases based on the  
evidence  o f reco rd. Now------

Mr. Moss. I reco gnize tha t.
Mr. Boyd. Now, is there any val id reason  why  you, who receive 

notice of every case a ffec ting  yo ur  area,  shou ld no t p rese nt these views 
on the  r eco rd ins tea d of  w ai tin g un til  t he  examine r, we will say, with 
out  any  knowledge of  how you or  yo ur  peop le feel about the  need fo r 
service, hears  the  rec ord  tes tim ony , makes hi s i ni tia l decis ion, and  th en 
it goes to the  Bo ard , and the n you come in and say, well, wa it a 
minu te;  th is  is no t rig ht  at  a ll. My com mu nity needs  service.

Why  shou ld we be pu t in a p osit ion a t th at  s tage of the game  of s ay 
ing , well, here is a Con gressman who rep res en ts 700,000 people who 
wa nt  service, bu t nobo dy pu t an ything  in the record  abo ut it.

Mr. Moss. Well, now, you sav why  s ho uld n’t I . I  will tel l you one 
of the main reasons  I can’t is because I am not ade quate ly staffed to 
follo w in every agen cy of Government  eve ry case at  the  po int of  its 
being ini tia ted . You  know the Congres s has been very, very c aut ious 
in prov id ing staff  to  i ts Members, and I ju st  ha ven’t th e sta ff a vai lab le 
to tak e the  my ria d of  notices I get and  follow th roug h on them, bu t I 
do get notice from folk s back  home, com muniti es, on the  recent , I 
th ink,  Reno  case, the  Sacra mento  and  the  whole valley when it be
came awa re of the fact  th at  the  case was  back here  and wante d to 
express th ei r feelings.

Now, I th ink the Bo ard  has  a responsi bil ity , a pos itive res ponsi
bi lit y to det erm ine  t he  public  need for th at  serv ice no t only fro m the  
com pet ing  ca rri ers—a nd  I  th ink I pla y an im po rta nt  role in th at  pr oc 
ess. Now, if  I  a pp ea r to urge  th e case of  c ar rier  Y  or X,  I  th in k then  
I sho uld  be bo und  by every  rule  tha t appli es to  those carriers . But  on 
the  m at ter o f the  ro ute , on the  m atter  o f s ervice I  d on 't th in k I  s hould  
be so bound.

Mr. Boyd. Let me go  back to the  basic fact , which is t ha t we a re re 
qu ired and we adh ere  to the  requir ement  th at  we decide ou r cases on 
the  bas is of  the reco rd.

Mr. Moss. We ll, the n I  th ink you sho uld  in iti ate means of  det er-  
mini ng  mo re c lea rly  th e public  a tti tude  towa rd t he  need  fo r th at  serv-
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ice, and I think had th at been the case over the years tha t you wouldn't 
have communities suffering under the burden of shoddy service which 
has characterized many of the communities I represent.

Mr. Boyd. Well, of course, there we get into judgment  standards 
and-----

Mr. Moss. Because it has been done doesn’t convince me as to its 
rightness.

Mr. Boyd. Well, certainly I am not in a position to defend what 
has been done in the past. I don't feel tha t it is any requirement on 
me here this morning to do so.

Mr. Moss. No.
Mr. Boyd. However, I will say this, tha t many communities feel 

tha t they have a right  to  a irline service without regard  to any of the 
economic factors which the Board must take into consideration.

Mr. Moss. Well, I  think probably there may be a few, but most of 
them with whom I do business appear to be represented by reasonable 
men, and they are not anxious to see us undertake service that is going 
to place any great burden on the  Government because of subsidizing 
some of these carrier  operations.

Mr. Boyd. I think th at is very true.
Mr. Moss. This is a matter  where reason enters into it.
I think  on the economic questions that  some cases I am familiar 

with—I was in this San Francisco-New York  case, and I have not 
the slightest  apology. I think the service that San Francisco gets 
transcontinentalwise is abominable. 1 usually have to fly from Sacra
mento to San Francisco to Los Angeles to get a decent connection to 
Baltimore. So I am not apologizing there again, and I think the 
economics of it would clearly sustain additional service, and I think 
that as a representative of the people who elected me, I have the right 
and the responsibility to voice that  opinion wherever, at any time, so 
long as I give good, adequate public notice.

And, let me tell you, I am sufficiently a good politician that when I 
make a representa tion, the story is in the newspapers. So I am not 
trying to go in the back door, and I think  that is characteris tic of the 
approaches of the Members of Congress. We do it very openly, and 
we want to seek every credit for being alert to the needs of our people 
in making those representations. I think i f we are going to take away 
that  righ t, it should be by statute and not by the action of an inde
pendent agency.

Mr. B oyd. Well, I  can only say, Mr. Moss, that the Board felt tha t 
it was acting  in the public interest in making this rule as in making, 
in promulgating the other rules it has promulgated. If,  in its wisdom, 
Congress feels that  we should not have done so, I think  they have the 
remedy at hand.

Mr. Moss. I agree with you. And I  certa inly hope and will do ever 
thing I can to urge that  they utilize the remedy at hand and act to 
overcome the effect of rule 14.

Mr. Boyd. I am sure tha t we would have no disagreement with that.
Mr. Moss. Tha t is all I have.
Mr. Mack. Would the gentleman yield to me ?
Mr. Moss. Yes. I would be very happy to vield.
Mr. M ack. Mr. Chairman, in a case such as these we have been read

ing about recently where the trunk carriers  are trying to turn over un-
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economical routes to the feeder airlines, how is the public protected in 
those circumstances? In other words, does the Board decide a case 
such as that  on the record exclusively without presentation made by the 
community or by the taxpayers generally ? Tha t point would not be 
considered ? Or could you-----

Mr. Boyd. Well, actually, Mr. Mack, all of these cases are decided on 
the record after  hearing, and I will have to say 1 don’t recall any in
stance where the trun k carriers have tried to dump uneconomic service, 
or communities where the service is uneconomic to  them. The only 
ones we have had recently, since 1 came to the Board, involved opera
tions tha t would be profitable to the local service car rier and, fur ther
more, would provide better service for the public than  trunk s were 
providing.

Now, I Mention specifically Springfield and Peoria , Ill. to 
Chicago, and Columbus-Dayton-Toledo to Detro it, and on one of those 
American Airlines  sought suspension on the two Illinois cities, and 
Ozark was placed in there on a temporary basis subject to hearing.

In  the other one, TWA sought suspension and Lake Central  Air
lines was placed in there afte r hearing, after public hearing,  and the 
whole question of service and economics was thoroughly reviewed on 
the record.

Mr. Mack. Of course, this is an unusual case because—I mean these 
cases are unusual because here you have two parties. The two airlines 
are in agreement on what they want to accomplish, and you must rely 
in those instances, I would th ink, on a member of Congress, such as 
Congressman Moss has raised, or on the communities affected to pre
sent the other side of the story.

Mr. Boyd. No, sir. We have a Bureau of Economic Regulation with 
Bureau counsel who participate in every one of these cases and, in 
effect, are the public prosecutor  or  the defender  of the public interest 
in these cases, and I think  that  it is generally conceded tha t Bureau 
counsel does an outstanding job in this  area, and they don’t accept the 
figures that  anybody presents.

Mr. Mack. Does he argue a case before a CAB examiner ?
Mr. Boyd. Yes, sir. lie appears in all these cases on behalf of the 

public interest, and not only argues the case but presents testimony 
through staff members who are statisticians and experts in various 
fields of economics. In addition, in every case that I  can recall we have 
had not only the cities represented, but also in those States  having 
aviation or aeronautical commissions, the members of the State gov
ernment in that field to present evidence and to argue.

Mr. Mack. Then your representative might be arguing against the 
decision which is made by your examiner. Is tha t-----

Mr. Boyd. Oh, surely. The examiner and the Bureau counsel have 
violent differences of opinion in many cases.

Mr. Mack. I have another question, but-----
The Chairman. Mr. Sibal ?
Mr. Sibal. Mr. Boyd, as I understand it, under  your regulations 

as they now exist, having been adopted the 17th of last month, a pub
lic official is not able to participate in the argument stage of  the hea r
ing unless he has participated in the testimony stage as a party. Is 
that  righ t?

Mr. Boyd. That is correct.
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Mr. Sibal. In  the  memo you are  go ing  to send  to us within the nex t 48 hou rs would you go into  some deta il as to how a pub lic official is a pa rty ?
Mr. B oyd. Yes, sir .
Mr. Sibal. Pa rt icul ar ly  pe rhap s givin g us the  Bo ard’s views in terms of a p ubl ic official who migh t h old  an executive  p ost  in t he  c ity , such  as the  mayor.
Mr. Boyd. Yes, sir,  we will  try  to  give  you a bre akd ow n of the  munic ipa lities, county,  Sta te,  and Fe deral .
Mr. S ibal. I would apprec iat e th at .
Tha t is all .
The Chairman . Mr. Din gel l?
Mr. Dingell . Th an k you, Mr. C ha irm an.
Mr. Chairma n, 1 am very much dis tres sed  by your  rule 14, and I propose to do wha t I can to slay it by leg isla tion, if possible. I  wan t you to know that .
I have  been very cri tical of the  admi nistr at ive agencies fo r thei r fai lur e to observe what I rega rd  as prop er  pro tec tion  of pub lic in ter est  fro m und ue ex pa rte  conside rat ion  and ex pa rte  communica tions.  I now find that  an ad mi nis tra tio n,  namely,  your  own, has gone a grea t deal fu rthe r and has  taken a step  which I rega rd  very  strongly  as seeking to deny  com munities and peop le who are  affected by jud gm ents and decisions of yo ur  agen cy the  rig ht  to have their elected officials spe ak before them.
Now, I am not grea tly  c once rned  wha t weig ht your agenc ies should give to the  e lected rep res ent atives o f the  people, but I th ink you have not only a righ t to hear them , hut  I  th ink you have  the  du ty  to hear them, and I th ink your rule  14 c lea rly  and very  obviously  reje cts the du ty  which I th ink you have to hear the  elected rep resent atives of the  people.
I wa nt to say  that  I am not appre cia bly  impressed wi th the  commen ts you made abou t your  agen cy and div isions and departm ents wi thi n yo ur  agency havin g ca ref ul  rega rd  fo r the  pub lic interest. I th ink as a general  rule you do seek to do this . There  may very well be occasions in the  past  and  in the  present and  fu ture  where your agency will , by eit he r mistake or  otherwise, fai l to con sider the  in terests of the people.
Now, ha vin g sa id that,  I  wan t t o ge t more  specifically to some of the th ings  th at  I am concerned  with. I  rep res ent a large portio n of the city  of De tro it,  and it so h appens  th at  the peop le in the  sou theastern  corne r of the  St ate of Mic higan look to  me fo r assis tance in securing ade qua te and  prop er  ai rline  serv ice, and I am sure you  are  awar e o f the fac t th at  even the great  c ity  o f De tro it does not have  adequa te service  to large  areas of  t hi s cou ntry. An d there  are  from time to  time pr oceedings  which your  agen cy con side rs, service from Det ro it to va ri ous areas of  t his  c ountry, and  in which your  agency very str on gly, in my opinion, has  moved very slowly in pr ov id ing service and in which proceedings in the  pas t I hav e sou ght  to presen t the posit ion  of the elected officials of my city  of Det ro it,  cou nty  sup erv isors, the  publ ic ut ili ty  commission of the State  of Michi gan , and  others , and  T th ink  th at  y our rule  14 denies me the rig ht  to presen t the  views o f the people in my area,  the e lected officials of the  people  of  mv area , a nd  denies my peop le an ade qua te op po rtu ni ty  to secure pro tec tion  of the  laws, and
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ade qua te op po rtu ni ty  to hav e thei r views  pre sen ted  to yo ur  agency,  
and I th ink when you go back you sho uld  tak e a very caref ul look at  
ru le 14.

I am not impressed by the  comm ents th at  you made  th at  Mem bers  
of the  Con gres s have had  an op po rtu ni ty  to review this. I  don’t th ink 
it  has  any beari ng  on th is matt er  at  a ll. 1 th ink the  m at te r sho uld  be 
conside red  sim ply  on the  basi s of wheth er it  happ ens to be good or 
bad  or  in the  public intere st. An d I th ink you would recognize you 
and your agency are  not always so co gnizan t of the publi c intere st,  no r 
are you compete nt in all inst ances to solely det erm ine  wh at is or  w ha t 
may  be the  publi c in terest . There  are  o the rs who are  elected, who have 
grav e responsibil ity  in t his  and  othe r sphe res  o f Government  a ctivit y.

1 wou ld rem ind  you, as my colle ague  Mr. Moss has,  th at  you are  an 
arm  of  the  Congress, th at  you are not answerable to no one—w hat  
pow ers  you have  have been dele gated by the Congress and can very 
well be tak en from you by the  Congres s, or  could be modif ied by the  
Congres s, and  I  t hink  you shou ld remember t hat  M embers of the  C on
gre ss general ly seek to speak on beha lf of  th ei r people. I th in k th at  
they  are  en tit led  to a courteous he ar ing by you and by your  agency,  
and th e people  the y re pre sen t are  ent itled  also to receive  a fu ll op po rtu 
ni ty  to h ave  thei r in ter est s considered.

Now I don’t happen to care  a wh it which airline  happens to ca rry  
which—which  route. The only  th in g I am concerned wi th is th at  my 
people back  home sho uld  receive an op po rtu ni ty  as oth ers  do in th is 
country  and as oth ers  sho uld  in th is co un try  to  tra vel exp edi tiously 
fro m po int to po in t wi thin the  economic considerat ion s which hap pen 
to be present .

So T want you to know  my positi on wi thou t any  semantics . You  
know  my pos ition v ery  pl ainly w ith  re ga rd  to  your  ru le 14 an d with re 
ga rd  to  the bill th at  is befo re us to day .

Mr. Boyd. I apprec iat e you r s tat em ent o f posi tion, Mr.  D ing ell , and  
I  t ru st  tha t at  leas t you  will give  us t he  same cred it fo r sincerity  in  our  
bel iefs  tha t you have in yours.

Mr. Dingell. I do.
Mr. Boyd. We ju st  happen to have a very hon est  difference  of 

opinion .
I will ce rta inly  follow yo ur  recommenda tion  and go back and  re 

view rule 14 tho rou gh ly.
Now I rea lly  am at  somewh at of a loss to  un de rst an d your  stat e

ment t ha t t he  B oa rd  is n ot in a po siti on to  es tab lish  t he publi c int ere st.
Mr. D ingell. I di dn ’t  say th at . I  sa id tha t you-----
Mr. Boyd. We were  not com petent to, I  believe you said.
Mr. D ingell. I s aid  you may not  in a ll in stances be com petent  to.
Mr. Boyd. Th at  i s the point  to  which I  wish to dir ect  m y sta tem ent.
We un de rst and and apprec iat e th at  we are  an arm  of the Congres s. 

We also have th e impression th at  the Congress  has  set down th e p olic ies 
which the  Boa rd  is to  proceed  on in i ts act ion s which m ust  co mp reh end  
the pu blic  int ere st,  and  we th in k we do t ha t.

Now certa inl y e very  time  we reach a decision we create  u nh appin ess 
on someb ody’s score. I  don’t th in k th at y ou can ser iou sly  s ay th a t be
cause  a decision of  ou rs doesn’t ha pp en  to  agree  w ith  y ou r conc lusions, 
th at  we have no t con side red the publi c int ere st.  An d I  don’t th in k 
you  mean th at .
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Mr. Dingell. I wouldn't make such an allegation.
Mr. Boyd. Now, to deviate for a moment here, I will say, sir , that 

the most difficult single problem the Board  has to deal with is the ques
tion of what is adequate service. There is no such thing as an objective 
standard that we have been able to develop yet, although we are de
voting a tremendous amount of time and effort on this, and Detro it is 
not alone in feeling tha t it does not have adequate service to various 
other markets in the country. But I can assure you, sir, that there is 
nothing the Board has to do tha t is more difficult than t ryin g to figure 
out what is reasonable service to any community.

Air. Dingell. I have in mind other  th ings than reasonable service.
I have in mind rates and other things which you consider also, in 

which I want my people to have a fu ll o pportunity  to have their views 
heard. After all, too often the independent agencies come around, 
either knowingly or unknowingly, with the viewpoint tha t they exist 
to foster the interests of industry , and they very frequently—and I 
have in mind some independent agencies particularly which just 
simply don’t give a damn about the public interest, and tha t is one of 
the reasons I  th ink your rule 14 is partic ular ly pernicious.

Air. Boyd. Well, it seems to me that  what we boil down to is that 
you don’t feel there should be any restrictions placed on you because 
you are a Congressman, as to what stage of the proceedings-----

Air. Dingell. I don’t make tha t statement at all, sir. I will have 
you know that -----

Air. Aloss. Will you yield? Let me clarify  that because Air. Din- 
gell’s objection is the same as mine.

I feel tha t when you create, in effect, an agent to carry  out your 
responsibilities, delegate him the responsibilities, that  you rarely  ever 
permit him to then act to circumscribe your rights or even to change 
your customs. If  you are the one th at has the final responsibility— 
and I think we have here—I think i f there is going to  be any restric
tion placed upon the rights of the Members of Congress to contact the 
agency openly, that  tha t decision should be made bv the Congress, 
not by the agency. Congress has usually been able to speak up 
clearly where it wanted to restric t itself.

I had occasion in the course of  some 5 years chairing another sub
committee of this House to encounter refusals of agencies to give cer
tain information to the Congress. Now in instances where Congress 
did not intend tha t the information had to be supplied, it has spoken 
very clearly on th at point. It  has always been competent to do that.  
But we had many who wanted to make their own rules, and I think  
we have got tha t same problem here. I think these are such basic 
issues that the decision should be by s tatute  and not by rule and regu
lation of the agency.

Air. Dingell. If  the gentleman would let me make one observation, 
I have no allusion whatsoever to backdoor communications which are 
made to  agencies by h igh-priced lobbyists and others going in by way 
of the back door to visit and connive and deceive and seek unfa ir a d
vantage, but I do feel the public record should be open as much as 
possible so tha t the public and their elected officials should be per
mitted full opportuni ty to present the views on behalf of the people 
they happen to represent.
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I think in this your rule 14—if the rule 14 were to limit the rights 
of an individual to make these backdoor calls on an agency, you would 
hear nothing but commendation from me. But rule 14 simply denies 
the people the right  to have their  elected officials speak on their be
half, and denies the people opportunity to petition  their  Government 
for redress of grievances and seek an opportunity to be heard in a 
democratic way, and I th ink in that regard it is relevant.

The Chairman. Mr. Boyd, will you supply us a copy of rule 14?
Mr. Boyd. Yes, sir.
The Chairman. If  you will do that , we will be very g lad to have 

it. Is it a lengthy document or brief ?
Mr. Boyd. No, sir; fairly brief.
The Chairman. I think probably it would be appropria te at this 

point to let it into the record for the information of the subcommittee.
Mr. Boyd. All righ t, sir.
(The document referred to is as follows:)

Regula tion No. PR-47 
United States of America,

Civil Aeronautics Board,
Washington, D.C.

Procedural regula tions.
Amendment No. 26 to Pa rt  302.
Effect ive : May 17, 1961.
Adopted : May 12, 1961.

Part 302—Rules of Practice in Economic Proceedings

PARTICIPATION IN  HEARING CASES BY, AND SERVICE OF DOCUMENTS ON, PERSONS 
NOT PARTIES ; OTHER AMENDMENTS

On December 1, 1960, the Board  issued a Notice of Proposed Rule Making. 
PDR—4, Docket 11221, 25 F.R. 12477, proposing an amendment to §302.14 of the 
Boa rd’s Rules of Practice (14 CFR 302.14) which would permit persons  who a re 
not par ties  to a proceeding to appea r, an d/or  submit wr itte n statements, only at  
the  hearing  stage  of the proceeding. At the same time, in PR-44 the Board  
amended §302.14 (14 CFR 302.14), to provide  for a procedure whereby inte rest ed 
persons othe r tha n par ties may request that  a proceeding be expedited, and  in 
PR—43 adopted as final rules  cer tain  amendments to Pa rt  300—Princ iples  of 
Practice of the Civil Aeronautics Board (14 CFR Pa rt 300).

Comments and suggest ions in response to the  notice have been received from 
a number of inte rest ed persons, including Members of Congress,1 44 atto rneys 
prac ticing before the  Board (practit ion ers ), two Sta te aviation commissions, 
one air c arr ier,  and one city av iation commission.

After  consideratio n of all relev ant ma tte r prese nted, the Board  has decided 
to adopt  the  amendments to §302.14 substantially  as proposed in the  notice.

Section 302.14 is applicable to cases which are  decided by the  Board  upon a 
formal record af te r notice and hearing . Elim inat ion of oral  argumen t by non- 
par ties from the  form al record will accomplish two desirable  objective s: (1) it 
will enhance  the jud icia l cha rac ter of Board  proceedings in hear ing cases since 
it will exclude the filing of stat eme nts with  the  Board  at  a time when the  pa r
ties can no longer introduce evidence in suppor t or rebuttal of fac tua l matt er  
there in, and will make possible enforcement  of the rule th at  f actua l references 
in oral argument must be based solely on the  evidence contained in the form al 
reco rd; and (2) it will expedite  Board procedures  since only parties  will be al 
lowed to  present ora l argument.

Comments in opposition to the amendment took the position that  particip a
tion in oral  argument before the Board provides the  best avai lable  means for 
giving members of the  Congress an underst and ing  of the problems confronting 
the Bo ard; that  in the formulation of the  overall policy, the Board needs the

1 In addit ion to the  notice provided in the Fede ral Register , the Board advised each 
Member of Congress of the proposed amendment by let ter  dated Dec. 1, 1960.
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observations  and opinions of Congressmen and  Sta te officials, which can be obtained by perm ittin g such persons presen t oral argumen t or subm it wr itte n state men ts to the  Boa rd ; that  it is democratic  and right for  the Board to hea r Members of Congress and othe r no np ar tie s; and that  the amendment is not necessary for the protec tion of the Boa rd's  processes. One comment suggested  that  represen tatives of the  Federal  or Sta te Governments should  be perm itted  to present oral  argument if they file a  wr itte n stat ement  on the  issues  at the  hear ing stage  of the proceeding.
These arguments do no t appear to be wel l taken. The best way for  ob taining an understanding  of overa ll Board problems is not prese nting oral  argument in a litigated  case. Members of Congress can more readily  obtain a complete unders tand ing of Board  problems from oth er sources such as the Board’s Annual Report  to the Congress and testimony on behalf of the Board or by indu stry  repre sentatives before congress ional committees . It  should be noted that  the amendment of rule  14 will not exclude Congressmen and Sta te officials from Board proceedings; it will only require  that  they app ear  at  the  hea ring  or submit a state men t prior to the close of the  hearing  in orde r to give the parties  to the proceedings an opportuni ty to supp ort or rebut such statement. l ’lie suggested procedure of permit ting  nonpart ies to file, at  the hear ing stage, a stat ement of issues which they intend to raise in ora l argument does not appear feasible. The issues to be discussed  at  oral argument can be determ ined only af ter  the examiner’s decision has been issued. The Board believes th at  thi s amendment is necessary to fu rth er  implement the  provisions of Sections 5( a)  and 7(d ) of the Adm inis trat ive Procedure Act in formal Board  proceedings.The practit ioners  also suggested th at  the Board amend subp arag raph 302.8 (a )( 2) to require  service  of all documents on persons  whose peti tion for consolidation or intervent ion is pending before the Board. The Board  is of the view t ha t thi s proposal is too b road. It  believes, however, that , in certificate cases, motions by partie s and non-parties  to exped ite a proceeding should be served on persons who have requested inte rven tion  o r consolidation. Therefore, §§302.8 and 302.14(a) will be so amended. These amendm ents will fu rth er implement the Boa rd’s recen t amendment to paragraph  300.2(b) of its Pr inciples of Practice, in which it is specifically provided  that  requests for expeditious treatm ent of a pending application are  considered communications  on the merit s. The Board also concludes that  in order to afford timely information to all par ties , any protest  or memoranda in opposition or supp ort of an application filed p urs uan t to sections 401 a nd 402 of the Act should be filed and served before the close of the hearing, and §§302.6 and 302.14 will be amended accordingly.
[Unrela ted tex t concerning P ar t 300 omitted.]Since the foregoing  amendments  to Pa rt 302 are  procedural  rules, notice and public procedure hereon are  not requ ired and the  amendments may be made effective on less than 30 days ’ notice.
In consideratio n of the  foregoing, the  Board,  effective May 17, 1961, amends Pa rt  302—Rules of Practice in Economic Proceedings (14 CFR Pa rt  302), as fol low s:
1. By changing the section head of  §302.6 to “Answers, pro test s o r memoranda” and adding a  sentence to  read as  fol low s:
“Prote sts  or memoranda of opposition or support, where perm itted  by statute , shall be filed before the close of the hea ring  in the case to which they relate , and shall  be served as provided in subparagraph  302 .8(a)(2) of this  Pa rt .”2. By delet ing the  tex t of subparagraph  302.8 (a) (2)  and substitutin g the following:
•'The parties.—Answers, petitions, motions, brief s, exceptions, notices or any othe r documents filed by any par ty or other person  with  the Board or an examiner shall be served by the person filing such document upon all par ties  to the proceeding in which it is f iled; provided tha t motions  to expedi te filed in any proceeding conducted pursu ant to sections 401 and 402 of th e Act, shall, in addition , be served on all persons  who have petit ioned for intervent ion in o r consolidation of applications with such proceeding. Proo f of service shall  accompany all documents when they a re tendered fo r filing.”
3. By delet ing the phrase “upon all par tie s to the  case” in the  las t sentence of p aragraph 302.14(a).
4. By deleting the thi rd and las t sentences of par agraph  302.14(b) and insert ing in lieu thereof the  following te x t:
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“Such persons may also present to the exam iner  a wr itten  sta tem ent  on the 
issues involved in the proceeding. Such wri tten stateme nts,  or pro tes ts or mem
oranda  in opposition or support where  permit ted  by sta tute, shal l be filed and 
served on all par ties prio r to the close of  the hearing .”

5. By deleting  pa rag rap h 302.14(c).
(Sec. 204 (a) , 72 Stat.  743: 49 U.S.C. 1324. Interpre t or apply  sec. 1001, 72 

Stat. 788; 49 U.S.C. 1481, and secs. 5, 7, and 12 of the Admin istrative Procedure 
Act, 60 Stat.  239, 241, 244; 5 U.S.C. 1004, 1006, 1011.)

By the  Civil Aeronautics B oard :
J ames  L. D eegan, Ac tin g Secre tar y.

[seal]
The Chairman. On behalf of  the committee, let me thank you, Mr. 

Boyd, for your testimony here and your very fine statement on this 
important problem.

The committee will adjourn until 2 o'clock, at which time Mr. 
Kuykendal l, Chairman of the Federal  Power Commission, will be 
the witness.

Mr. Boyd. Thank you, Mr. Chairman.
(Whereupon, at 12:25 p.m., the committee adjourned, to reconvene 

at 2 p.m., this same day.)
AFT ERN OON  SESSION

The Chairman. The committee will come to order. Continuing 
the hearings on H.R. 14, the witness this afternoon is Mr. Jerome K. 
Kuykendall, Chairman of the Federal Power Commission.

Mr. Chairman, we are glad to have you back before us.
Mr. Kuykendall. Thank  you.
The Chairman. We will be glad to have your statement on this 

proposed legislation.

STA TEM ENT  OF HON. JEROME K. KUY KEN DAL L, CHA IRM AN,
FED ERAL POW ER COMMISSION; ACCOMPANIED BY JOH N C.
MASON, GENERAL COUNSEL, AND FR ED ER IC M. P. PEA RSE, JR .,
ATTO RNEY

Mr. Kuykendall. Mr. Chairman, copies of our statement on the 
bill have been supplied to the committee.

I might point out there are about G footnotes. In reading  the s tate
ment 1 have in mind tha t I will leave out reading all the footnotes 
except footnote 2. Most of the others are just for c larity and editorial 
simplicity.

The Chairman. Very well.
Mr. Kuykendall. This bill deals with the problem of ex par te com

munications in certain cases between partie s and the decisional officers 
of the regulatory agencies listed in the title and section 2(1) of the 
bill. It  is probably unnecessary to repeat it but, for the record, the 
Federa l Power Commission is wholly in- accord with the purposes of 
the bill and the declaration of policy set out in section 3.

H.R. 14 is the latest in a long series of attempts to adequately cope 
with improper practices either disclosed or alleged during the hearings 
held by sundry committees of the Congress during the last several 
years. As such it comes closer, in our opinion, to being a complete 
resolution of the complicated questions involved than  any of its

72824— 61------4
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predecesso rs? Fu rth ermor e,  we are  plea sed  to note  that  many of the  sug ges tions which we made in ou r repo rts  on the ea rli er  bil ls have now come to f ru iti on —in bill fo rm ,a t any  r ate .Our  pr im ary concern wi th respect to most of the  ea rli er  pro posals  was th ei r fa ilu re  to make  the  necessary dis tin ction  between practic es which are  merely im proper or uneth ica l and  those  which sho uld  be made un law ful  and  subject to criminal penalties. For  exa mple, as it is easy to recognize th at  ce rta in  ex pa rte  app roa che s to dec iding officers a re cle arly uneth ica l, at at least un fa ir , to othe r pa rti es  in the  proceeding. Simila rly , it is clear that some actions  tak en by for me r employees of an agency in subsequent app ear anc es befo re it would be a clear breach  of  confidence, prod uc ing a conflict  of intere st subject to c rim ina l p ena ltie s. Obv iously,  the problem  is one of def ini tion , and the l ine  between  p rope r and  im prop er  ex pa rte con tact s in many si tu ations  is so hazy as to defy definition.  It  follows th at  if the  prop rie ty  or  im prop rie ty of a pa rti cu la r con tac t cannot  be specified  with the pa rt icul ar ity  needed in a cri mi na l statute it should no t be made sub ject  to  cri mi na l pena lties.
The pend ing  bill does not go quite  as fa r in thi s rega rd  as we thi nk  would be desirab le.
I will  read  footn ote  2:
We have  here tofo re suggested the des irab ility  of a congress ional expression of broad  principles for adm inistra tive guidance while, at  the same time, questioning the pra ctical ity  of sta tut ory cri ter ia containin g deta iled specifications of all kinds of unethical conduct. The more proper place for effective standards, it seems to us, is in the crim inal  sta tutes,  where specific, clear ly defined action  or nonact ion can be defined or proscribed and appropriate pena lties  can be provided. Any sta tem ent  of princ iples may, and  ra ther  should, be hortato ry in na ture .
Two bi lls introduced in th e House (H.R. 2156, H.R. 2157, 86th Cong.), properly , in our opinion, recognize this sepa rable hut coord inate  approach to the problem. The  first  is a reenactm ent of the  exis ting  bribe ry and conflict-of-interest  laws with amendments to make them per tinent  to the adm inistra tive agencies as well as to other offices in the  Government. The othe r would enac t a code of official conduct for the execu tive branch. Such code would make cer tain  conduct improper ra ther  than illegal. It  imposes no crim inal penalties but  does impose upon the various agencies  the  responsibil ity of enforcing and implementing its provisions in response to the partic ula r needs of each. This  dua l approach  is, in our view, the  soundest way to resolve the problem.

but, at  leas t the  a ctio ns or  no nac tion s which are made  subject  to cri mina l penal ties w ould seem to  be as spec ifica lly defined  as possib le under the  appro ach to the  solution of the  problem  taken by the  bill.As sta ted  above , the  Comm ission  is in agre ement  with the  pur pose of and the  pol icy  expressed in the  bill . But we are  also of the  firm op inion  that  t he receip t and c onsidera tion of ex pa rte  communicatio ns is at  time s not only pr op er  but necessary.  Since it is oft en difficult or  even impossible to distinguis h procedura l ma tte rs fro m the  me rits of  a case, it  is of  course, reasonable to require th at  all pa rti es  be ad vised of  any  ex par te  comm unication.
The rea l poser  is not  so much the  con tent  of  the  com municatio n as the  type  of pro cee din g (o r publi cit y)  which should  ap ply and the  ma nner of its  exc lusion fro m con sidera tion by decisional officers.

1 H .R . 14 is id en ti ca l w ith H.R.  12731, 86 th  Con g., as  it  was  re po rt ed  la te  in  th e  clos ing se ss ion of  th e  86 th  Con g. (H . Rep t 207 0, Ju ly  1, 19 60 ).  C on si de ra tio n of th e pr ov is io ns  of  th e  pe nd in g bi ll is  muc h sim plifi ed  by th e co nte nts  of  th a t  re po rt .
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The bill would apply the prohibition to a proceeding—
in the case of which agency action  is required by law or agency rule to be based 
upon the record of an agency hear ing (p. 2, lines 11-13) — 
but this, in our opinion, is both too broad as related to some types of 
proceedings and too narrow with respect to others.

It  is broad in that it would encompass proceedings in which there 
are no adversary parties, interveners, or protestants, although pos
sibly the agency staff may object, about which we will have more to 
say hereafter. In this situation, there is no point to prohibiting  ex 
parte communications between the decisional officers and the only 
party involved (applicant or respondent) .3

On the other hand, the definition of section 2(3 ) may be too narrow 
for it would exclude from on-the-record proceedings hearings which 
are not required by law but which are in fac t held, the record thereof 
being the basis of the agency’s action. Proceedings leading  to the is 
suance of a license under par t I of the Federal Power Act are in this 
category. No hearing record is required by law but where there is a 
protes tant or an intervener opposing the issuance of a license (even 
though a competitive appl icant is not involved) fairness requires that 
section 7(a) of the bill should apply.

Concisely, section 7(a)  of the bill should apply to proceedings in 
which the agency action is based upon the record of an agency hear
ing (whether or not required by law) and in which there are adver
sary interests represented by interveners or protestants.  Obviously, 
if there are no interveners and no interest is evinced by others than 
a single party (applicant or respondent), an ex parte  contact on a 
procedural matte r or on the merits could well be proper and might 
well serve to facilitate final Commission action. In other words, the 
presence of an adversary party would appear to logically precip itate 
applicabil ity of section 7(a) , rather than the mere fact tha t a hear
ing is held, whether or not that  hearing was required by law.

The following amendments to the bill would carry out our sug
gestions :

On page 2, delete from line 12 the words “ required by law or agency 
rule to be” and inser t before the comma in line 13 the words “in which 
adversary interests are represented by intervenors or protes tants” .4

As we interpret  the definition of the term “agency employee in
volved in the decisional process” in section 2(2) and the term “person” 
in section 2(4 ), the prohibitions of section 7(a)  would not apply to 
ex parte  communications (either  oral or written) made to or by an 
agency employee who is neither a hearing officer nor an employee in
volved in the decisional process. In former reports we have pointed 
out tha t there is inherent in the regulato ry process the necessity for 
the Commission members and others engaged in the  decisional process 
to have access to the technical staff. We suggested t ha t the intention

3 Of course, another  person, as dist inc t from “party ,” (in public or private life)  might attempt to influence the decision through an ex parte  approach but the prop riety  or impropriety  of such an attempt would turn on the purpose thereof and whether it was a 
ma tter  to be included in the record. Even this  unlikely situ atio n should not, however, require  the proscription of communicat ions between the only “part y” involved and the decisional officers.4 As thu s amended, the firs t four lines of subsec. 2 (3) would read :

“ (3) The term ‘on-the-record proceeding' means any proceeding  before an agency in the  case of which agency action is based on the  record of an agency hearing in which adve r
sary  interests are represented by intervenors or pro tes tants, but such term includes 
such a”.
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of Congres s in th is rega rd  be made cry sta l clea r ei ther  in the  l ang uage 
of  the  bill itse lf or  in the  committ ee rep or t on the  bil l.5 We are  
stil l of th at  opinion.

W ith  respect to the  ph ras e “ex cep t in circ umstance s au tho riz ed  by 
law ” as used in pa ra gr ap hs  (1) and (2) of sect ion 7 (a ),  we note  the  
commit tee’s reference  to  sec tion 5(c) of  th e Adm inist ra tiv e Procedure  
Ac t and  its un de rst an ding —
that  this will exempt ex parte  communications with  respect to such matters as 
requests for supenas, adjournments, and continuances, and the tiling of papers.’
The fac t rem ains th at  the  ph ras e is indefin ite and vio lat ion s of sec
tion 7( a)  of the  b ill are  s ubjec t t o cr im ina l pen alti es.

We w ould  po in t ou t th at  it  has  long been establ ished th at  criminal 
sta tut es  mu st be clear and definite.  Con gress mu st infor m a citizen 
with reas onable precision of  w hat act s i t int ends to  p rohib it.  TFm/ers 
v. Ne w Yo rk , 333 U.S . 507, 509 (194 8). Con sequen tly,  t hi s necessary  
and pr op er  rec ogn ition of the  pr op riety of ex pa rte communica tions 
unde r some unspecified circumstance s may  rend er  the  c rim ina l pe na l
ties  o f section 7(f ) eit he r inv alid fo r un ce rta in ty  or citi zens might  be 
placed  in jeo pa rdy if  th ey rely upo n the indefin ite exem ptions.

In  th is c onnectio n we would  draw  th e commit tee 's a tte nti on  to a m at 
te r of  leg islative draf tsm an sh ip . Th e bil l spec ifica lly exe mpts cer 
ta in  com municatio ns from its  proh ibi tio ns . Sec tion  2(5)  exce pts re 
que sts fo r inf orma tio n wi th resp ect  to the sta tus of  a pro cee ding and 
bo th pa ra gr ap hs  (1) and  (2) of  section 7(a ) except communica tions 
made in “ circ umstan ces  auth ori zed  by la w." In  t he  interest of cla rit y 
we wou ld sug ges t t ha t all except ions be sta ted  at  one p oin t in the  bill , 
fo r example, “the  circumstance s au tho riz ed  by law ” exception might  
be removed  fro m section 7 and incl ude d in section 2( 5) . Furt her
more , the hil l, in so far as the  impos ition of criminal  penal ties is con
cerned , wou ld be much str ength ened, in ou r opinion, if the  intend ed 
exe mption s (i.e., reques ts fo r subpen as, ad jou rnme nts , and conti nu 
ances,  and the tili ng  of pape rs)  were spec ifica lly set fo rth . Th is 
wou ld be preferab le  to the  gen era l ph rase  (autho riz ed  by law) used 
in the  bil l. In  an y even t, the phras e, “ex cep t in circ umstan ces  a ut ho r
ized by law ” sho uld  be ame nded by ad ding  the words  “i nclud ing  
agency  reg ulat ions ” in lines 15 and 22 of  pag e 7 of the  bill.

Sec tion  4 esta blis hes , in effect, a code of ethics. No criminal 
penaltie s fo r breach es there of  are  imposed , bu t the*agencies  are  re 
qu ire d to  p rescribe  regu lat ion s im ple me nting  and supplem enting the  
pro vis ion s o f the  sec tion.  Since th is is the  a pp roach we have so of ten  
suggested, we recommend i ts en actment.

Since sections 8 and 10 o f the  bill  would, no doubt, aid  in the  ad 
minist ra tio n of  the  oth er pro vis ion s the reo f, we recom mend th ei r 
enactment.

In  our opinion, sect ion 9 re la tin g to the  removal of  agen cy mem 
ber s sho uld  be enac ted.

Since section 11 has no appli ca tio n to th is  commission , we have  no 
comm ents to  offer with  res pec t thereto.

B We note the committee’s discussion of the question with  respect to the  ident ical sections  of H.R. 12731, 86th Cong. (H. Rept. 2070, p. 13), which confirms our interp retatio n 
and suggest the advisability  of a simila r discussion in any repo rt which the committee may make with respect to the pending bill.

•Id. , p. 13.
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In conclusion, we would say that while we are in complete accord 
with the purposes of the  bill and believe i t p referable  to any we have 
considered up to this time, the foregoing observations and recom
mendations are submitted in the hope th at they may be o f assistance 
in dra fting legislation which will be workable as a practical matte r 
and effective in accomplishing its purpose.

The Chairman. Thank you, Mr. Chairman, for your statement and 
suggestions along with your explanation. It certain ly will be help
ful to the committee and the committee will give most careful con
sideration to your suggestions.

Mr. Moulder ?
Mr. Moulder. No questions, Mr. Chairman.
The Chairman. Mr. Younger ?
Mr. Younger. No questions.
The Chairman. Mr. Macdonald.
Mr. Macdonald. No questions, Mr. Chairman.
The Chairman. Mr. Thomson.
Mr. T homson. No questions.
The Chairman. Our chief counsel, who has been working on th is 

matter has a few questions he would like to ask.
Mr. H owze. Mr. Chairman. I would like to ask you to  comment on 

something Chairman Boyd said this morning. You just stated that 
the Commission approved section 10 of the bill, which in the case of 
on-the-record proceedings as defined by this bill , says—
th e pr ov is io ns  of th is  ac t sh al l ap ply as  th ou gh  th e la s t se nt en ce  of  secti on  5 (c ) 
of  the  A dm in is trat iv e I ’roc ed ur e Act had  no t be en  en ac te d.

Mr. Boyd said that the last phrase or the last clause of  that  section, 
of th at sentence, which refers to members of the agency, would inhibit 
members of the agency who had had any part  in initiating earlier 
action from s itting on the case, or that  is how I unders tand what he 
said. Would that  affect the Federal Power Commission at all or 
would that criticism be applicable to the Federal Power Commission ?

Mr. Kuykendall. Yes, we have certain statutory authority  to star t 
investigations; rate investigations for example and accounting in
vestigations, and as a matter of fact those proceedings cannot be 
started  except by Commission action, by approval of the Commission. 
I don’t have tha t section of the Administrative  Procedure Act before 
me, but if what Commissioner Boyd—I heard his testimony on that. 
If he is right in his conclusion as to the Civil Aeronautics Board, I 
would be quite certain that we would have similar proceedings where 
t he same effect would come about.

The Chairman. We want to find out whether he is right and if so, 
we should amend that section of the bill.

Mr. Kuykendall. Or if you wish, we can give you a letter. We 
would have to get the Adminis trative Procedure Act and read it and 
decide.

The Chairman. Furnish  a copy of that , Mr. Beasley. It  is pre tty 
impor tant that this be cleared up, because i t is my understanding th at 
the Administra tive Procedure Act is applicable to everyone except the 
Commission, and consequently a loophole is left there that during the 
course of our hearing it was made abundantly clear. You will re
member. I think  you were there, Mr. Chairman-----

Mr. K uykendall. Yes, I  was there all through that hearing.
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The  Chairman . Tha t was the  reason th at  th is was included or an effo rt was made  to reach th at  prob lem.Mr. H owze. The ques tion  in  my m ind , M r. C ha irm an , is wh eth er we have not  gone  too fa r in rea ching  th at  pa rti cu la r problem , whether we may not be re st ric tin g or  h obbling  t he Commission  in pe rfo rm ing its  ord inary fun ctio ns.
Mr. K uykendall . Yes.
Mr. H owze. I th ink we do not  wa nt to do  that .Mr. K uyken dall . I t would tie worse than  hobbl ing  if the  conclusion is cor rec t. I t would be absolut ely a nul lificat ion  of some of  our au thor ity . We don’t seem to have a copy  of the  Ad minist rat ive Proce dure Act .
The C hairm an . He re is a copy. I will  le t you have it.Mr. K uykendall . Offhand I am incl ined to th ink the re is m eri t in Ch air ma n Boyd's comm ent, and if we may , 1 would like to have  a day  fo r con sidera tion  and  will submit  a let ter , if  th at  is agre eab le, giv ing  you ou r view on it.
The Chairma n. I th ink it would be he lpf ul  to rea d th at  prov ision in the record  at  th is p oin t, section 10(a)  whi ch p rov ides tha t—

In the  case of any “on-the-record proceeding” before an agency (as  defined in sec. 2 of this  Act) , subsection (c) of section 5 of the Administ rative Procedure Act and  the provisions  of this  Act shall  apply as though the las t sentence of such subsection (c) had not been enacted.
Now, the sentence refer red  to, in subsection (c)  of section 5, is as fol low s:
This subsection shall  not apply in d etermining applications for init ial  licenses or to proceedings involving the  val idity or application of rates , facil ities , or prac tice of public uti liti es or ca rr ie rs ; nor shall  it he applicable in any manner to the  agency or any member or members of the  body comprising the  agency.I  would like  to h ave  y our comments on th at as von sugg ested, in view of  the  sta tem ent of  Mr. Boyd th is mo rnin g. As we know, it has  re ceived  a g reat  de al of  att ention th at  th ere was a l oophole the re in the  act,  Avhereas in the case prom pt ing thi s amend ment the  ind ividual said  th at  was within his rig ht s and he th ou gh t the  Congress inte nde d fo r him t o do  it, a nd  regar dle ss o f the effect o f i t as  some h ad in te rp re ted it, th at  he was going  to con tinu e to  do it. Now, if th at  situ ation con tinues to exist, then it seems to me th at we have  reached a vita l po int  in th is whole field.
Mr. K uykendall . I will speak more  or  less off the cuff.The Chairma n. An d you can supplem ent it with  your  sta tem ent  or change  it as you like.
Mr. K uyken dall . Yes. Bu t it  seems to me th at  this  bill , H.R.  14, is d eal ing —well, we know it is d ea lin g with matt ers  of eth ics  and ex pa rte contacts. Sect ion 5(c) of  the Ad minist ra tiv e Pro ced ure  Act is dea ling with the  sep ara tion of  fun ctions, which I th ink is anoth er mat te r aside from ethi cal con duc t or  the  pro hib itio n of impro per ex pa rte contacts. My first  t ho ug ht  is th at  pro bably  H.R. 14 should be amended  perh aps n ot  by jus t this  re ferenc e to  th e A dm inist ra tiv e Pro cedure  Act, bu t by some lang uag e th at  will be righ t in the  bill,  and  if there is any  necessity  of supersedin g section 5( c) , of course it would do it. But  I  th ink if  we can avo id lin king  t he  two tog eth er it would be well because we a re deal in with two  top ics  here in H.R . 14 as contra ste d wi th section 5(c) of the  Ad minist ra tiv e Pro ced ure  Act.
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The Chairman. We would be glad to have your fur ther comments 
on it afte r you have a chance to go over it. Our staff du ring the last 
Congress came to the conclusion, which is a part of the record, though  
some members of the committee disagreed, that Mr. Corcoran had a 
sound position when he relied on this  p artic ular  provision to accom
plish the purpose that  he had in mind at that  time.

Mr. K uykendall. We stated in the record t ha t I just read if there 
are no adverse parties, and there is only the one party  before the Com
mission, the applicant or the respondent, whichever he may be, that we 
see no harm in that  person talking with anyone on the Commission who 
has p art  in the decisional process, and tha t was more or less Mr. Cor
coran's argument. In that  case, although there were other parties  in 
the whole overall case, his argument was there was no one who was 
opposing his client on the matters about which he discussed. If  this 
bill is enacted and makes clear that any time there is an adversary pro
ceeding where there are at least two parties th at have adverse interests, 
that  i t is an on-the-record proceeding, why then regardless of the Ad
ministra tive Procedure Act dealing with the separation of functions, 
it seems to me clear that  there can be no ex parte contacts with anybody 
involved in the decisional process.

The Chairman. Tha t does p inpoint  an awfully important problem 
in connection with this whole th ing, because as 1 recall th at question, 
his contention was that the staff was having or a ttempting to have in 
fluence on the Commission, and the staff, as I recall the record, was 
opposing the rate of return  proposed by the company at that time. His 
contention was, and he made it very clear, tha t the staff was having ex 
parte contacts with the Commission and therefore  why shouldn't he 
have ex parte  contacts with the Commission? We are attempting to 
deal with tha t subject in th is bill.

Mr. Kuykendall. Well, you limit our contacts, I  mean you deprive 
us, forbid contacts with the staff who are involved in the investigating 
and prosecuting functions.

The Chairman. Those who investigate and participate in the h ear
ing.

Mr. Kuykendall. And I believe this bill, if enacted, would preclude 
an argument such as Mr. Corcoran made from being made again, be
cause it would be unlawful for us then to confer with members of the 
staff whom he thought or who might have a position that  was adverse 
to that of Mr. Corcoran.

The Chairman. It  may be tha t th is provision of the bill may not be 
altogether necessary, but then again I am inclined to think  it might 
be approached in a littl e different way from this to make it abundantly  
clear what we have in mind.

Mr. K uykendall. Yes.
The Chairman. You can give some thought  to that .
Mr. Kuykendall. I think it requires a little more thought.
The Chairman. Anything further, Mr. Howze?
Mr. Moulder. Mr. Chairman, may I ask a question ?
The Chairman. Mr. Moulder.
Mr. Moulder. Do I  understand the bill would prohibit  members of 

the Commission from conferring with a member of the staff ?
Mr. K uykendall. Not all members. Just those members who pa r

ticipated  in a partic ular  case.
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Mr. Moulder. I f  they were  in a pa rt ic ul ar  case you would be pr o
hib ited from  confer rin g with  such a member of  the s taff  ?

Mr. Kuykendall . Yes, who was  involve d in the  inv est iga tive and  
prosec uto ry functio ns.

The Chairman . In  oth er words , I say  to the  gen tlema n from 
Missour i, those  members of  the  sta ff who went  out  and inv est iga ted , 
made an inv est iga tion of the  pa rt ic ul ar  p rob lem  or  case as it may be, 
and  th en who pa rti cipa ted in hearings, in othe r words  took  a pos ition 
in the  hear ing befo re the  exam ine r, then the y of course wou ld in a 
sense become a pa rty to the  pro ceedings themselves. Th ey tak e th ei r 
position  in the  h ea rin g record , and it goes on throug h un til  the  exa m
ine r h as concluded the he ar ing and issues his decis ion. Now the po int 
is th at  they became a pa rty to the  p roceed ing . They became advocates 
in the  proceed ing.

Mr. Moulder. They make th ei r record.
The Chairm an . They make  th ei r record . Th is is to pre vent them  

from com ing  to the  Commiss ion, taki ng  advanta ge  of the  advocates 
on the othe r side.

Mr. Moulder. I t  doe sn't  ap ply to the  othe r members of the  pr o
fess iona l staff?

The C hairman . Oh,  no ; not a t all.
Mr. M oulder. I see.
Th e Chairm an . Those who hav e become a pa rty to the proceeding 

are  advocates  in the procee ding .
Mr.  H owze. Ch air ma n Ku ykenda ll,  on page 3 of your  prepare d 

sta tem ent  in  the  second pa ra gr ap h yo u say t h a t :
The definition of section 2(3 ) may be too narrow for it would exclude from on-the-record proceedings hear ings  which are  n ot required by law hut which are in fac t held, the record thereof being the  basis of the agency’s action.

1 th ink one of  the  reasons fo r th is bill was  to give the  agencies con 
cern ed the au thor ity  to say th at , siz ing  up the  circ ums tanc es of  a 
pro cee ding befor e them, th at  wh eth er or not we have  before us a pr o
ceed ing that  is req uir ed by  t he  s ta tu te  to  be on the  reco rd, we will say 
th at  the  pro vis ion s of H.R.  14 will  ap ply . Now section 6( a)  of the 
bil l beg ins:

Whenever an agency determ ines that  the  issues involved in any proceeding to which clause  (A) of section 2(3 ) shal l apply are  of such a na tur e as to make such action appropr iate , it may designate a time, ear lier than  the  time specified in such clause (A), when such proceeding  sha ll begin to he on-the-record proceeding for  the purpose of this act.
Does th at  no t fu rn ish  or  does it give  the  Fe de ral  Powe r Commission  
the au thor ity  to sta te in adv ance of  a pro cee din g th at  even tho ugh 
a pa rt icul ar  proceeding may  no t be req uir ed by statute to be on the  
basis  o f a p ublic record , t hat  i t sha ll be so and the  pro vis ion s of H.R . 
14 with  respec t to ex p ar te  com municatio ns sh all ap ply ?

Mr. K uykendall. I didn ’t th in k it did . I read six as m erely bein g 
au thor ity  to fix a da te ea rlier  th an  the  tim e fixed in the  sta tu te  as to 
when such pro cee ding shall begin to be a n “on -the-reco rd procee ding.” 
Bu t I di dn ’ think  i t en larged  t he  s ta tu to ry  provisi ons  here  as to what 
is an “ on- the-record proce eding.”

Mr. H owze. The  definition of  “on- the -record pro cee ding” in section
2 ref ers  to “requ ired by sta tu te  or agency ru le. ” Wo uld it be your 
fee ling t ha t the  agency could  t ake  a look at a g iven proceeding before
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it which might have unique characteristics, and promulgate an agency 
rule to the effect that this proceeding shall be on-the-record and tha t 
section 7 of H.R. 14 shall apply ? I ask that question because I  think 
tha t is one of the things that  the draftsmen of the bill intended.

Mr. K uykendall. I think tha t rathe r than  use the phase “agency 
rule” which to me is like legislation, it encompasses a field, it might say 
“rule or agency decision in a particular case.”

Mr. Howze. Or “order” perhaps?
Mr. Kuykendall. Or “order,” yes. That would cover it.
The Chairman. Any fur ther questions? Mr. Kuykendal l, thank 

you very much for your testimony here. I would ask this further  ques
tion. Is the Commission unanimously in accord with the statement 
made here today ?

Mr. Kuykendall. Yes, all three of us, Mr. Chairman.
The Chairman. Abbreviated. Thank you very much for your  testi

mony on this subject. As I stated earlier, we certainly will give consid
eration  to the suggestions you have made.

Mr. Kuykendall. Thank you very much.
The Chairman. We will be glad to have the fur ther  comments re

garding this  section.
Mr. Kuykendall. We will submit them. I heard you ask this morn

ing if comments could be in by the time these hearings close. When 
do you expect to close them ?

The Chairman. I hope to conclude them by Friday of this week.
Mr. Kuykendall. We will have our comments in not later than F ri 

day.
(The following lette r was later received from Chairman Kuyken

dal l:)
Federal Power Commission,

Washington , Ju ne 9,1961.
Hon. Oren Harris,
House  of Representat ives,
Wash ington, D.C.

Dear Mr. Chairman : Th is is in response to  your request, made Jun e fi dur ing 
the  course of the hea ring  on H.R. 14, for comment wi th respect to c ertain  portions  
of the hill.

First , Chairm an Boyd of the  CAB expressed fea r that  section 10( a) of the  bill, 
which in effect deletes the  exceptions  to the separation-of- funct ions provisions of 
the  Adm inis trat ive Procedure Act would disqualify  an agency member who had 
par ticipated,  for example, in the  decision to issue an order ins titu ting an investi 
gation.  from tak ing  p ar t in the  rendition of the final decision of the  case.

While this inte rpreta tion is possible, I do not believe i t tenable. It  is tru e th at  
par tici pat ion  in an order ins titu ting an investiga tion cons titute s, in a sense, 
the  performance of an investigative function,  but. to apply the  analogy provided 
h.v judic ial procedures, it could hardly be sa id that  th e judge who signs an order 
to show cause based on an  ex pa rte  presen tation would be disqualified from ren 
dering a final decision. Fur thermo re, I do not int erp ret  “officer, employee, or 
agent” as used in  the thi rd sentence of section 5(c ) of th e APA to include “mem
bers of the  body comprising the  agency,” as used in the  la st  sentence of that  
section.

Of course , since the question has  been raised, steps should be taken to make it 
it clea r t ha t agency members are  no t disqualified from making final decisions in 
such s itua tions but . in my opinion, a sta tem ent  in any report  which the  committee 
may issue on t he hill would be adeq uate  fo r the  purpose, though T would have  no 
objection to any clar ifying amendment that  might be though t necessary for this 
purpose .

The other question  with respect  to which you requested fu rth er  comment was 
raised by Mr. Howze (transcr ipt , p. 931 who referred to the sta tem ent  in our 
report that  the  definition of section 2(3 ) of the hill may be too narrow for  it
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would exclude from on-the-record proceedings hearings which are  not required  by law but  which a re in fac t held.I feel I must confirm what  I then said (tra nsc rip t, p. 94) that  I read section 6(a)  of the bill as merely being author ity for the agency to fix a date earl ier than the time fixed in the bill as to when such a proceeding will begin to be an on-the-record proceeding.

Furth er considera tion does not alt er  my view that  section 6(a)  would not a uthorize the agency to include proceedings which are  not alrea dy included in the definition in section 2(3 ). However, I believe with  Mr. Howze tha t the problem would be resolved by changing the  words “requi red by law or agency rule” in line 13 of page 2 to read “required by law or by agency rule  or order.”With this  language included in section 2(3) , the Commission would be c learly authorized to include within the  definition of on-the-record proceeding an.v proceeding whether or not required by law.I trust tha t the foregoing is entirely responsive to the questions  raised . Do not hesitate  to call on us for any furth er  inform ation or assistance, technical or otherwise, which we might be ab le to render.Sincerely yours,
J erome K. Kuyken dal l, C h a ir m a n .

The Chairm an. Th ank yon very much.
In the mo rning we will Eave with us the Int er state Commerce Commission. Tha t will be th e only  agency we have scheduled for tom orrow, the Chairman of the  In te rs ta te  Commerce Commiss ion.The  committee will ad jou rn until 10 o ’clock tomorrow morning .(Whereup on,  at 2:45 p.m., the  comm ittee adjou rne d, to reconvene at 10 a.m., Wednesday, J un e 7,1961.)
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W ED N ESD A Y , JU N E  7,  1961

H ouse of R epresent ativ es,
Com mittee  on I nterstate  and F oreign Commerce ,

Wa shington , D. C.
The commit tee me t? pu rsua nt  to notic e, at  10 a.m., in room 1334, 

New House  Office Bu ild ing , Hon. Pe te r Mack presid ing .
Mr. M ack. The committee  wi ll come to order .
We a re cont inuing  ou r heari ng s th is  mo rning on H.R. 14. Ye ste r

day  we he ard fro m the Ch air man  of  the  Fe de ral Power Commission 
and  th e Ch air man  of the  Civ il Ae ron autics Board . Th is mo rni ng  
we wil l he ar  the Ch air man  of the  In te rs ta te  Commerce Commission, 
which, inc ide nta lly , is the  oldest  regu lator y commission of  our  
Gov ernment.

We are  pleased to have  Ev eret t Hu tch ins on , the  Ch air man  of  the  
In te rs ta te  Commerce Com miss ion, here  th is  mornin g.

STATEMENT OF HON. EVERETT HUTCHINSON, CHAIRMAN, INTER
STATE COMMERCE COMMISSION; ACCOMPANIED BY RUPERT I.
MURPHY, VICE CHAIRMAN; KENNETH H. TUGGLE, COMMIS
SIONER; ABE MacGREGOR GOFF, COMMISSIONER; HAROLD D.
McCOY, SECRETARY; CHARLIE JOHNS, ASSOCIATE GENERAL
COUNSEL; HIRAM SPICER, LEGISLATIVE COUNSEL; AND DALE
HARDIN, CONGRESSIONAL LIAISON OFFICER

Mr.  H utchinson . Mr. Ch air man  and members of  the  committ ee, 
my name is Ev erett  Hu tch ins on . I  am the  pres ent  Ch air ma n of the  
In te rs ta te  Commerce Com miss ion, and have served in th at  capacit y 
since  Ja nuar y 1 of  th is yea r. I am ap pe ar ing tod ay on the Com 
mis sion's beha lf to tes tif y on H.R.  14, which is c oncerned  pr incipa lly  
wi th ex pa rte com munica tions in proceeding s before the  In te rs ta te  
Commerce Commission  an d five other  ind epe ndent  reg ulato ry  agencies.

Th e def ini tion s con tained  in sect ion 2 of  th is measure  are  of basic  
importance because of th ei r effect on the  scope of the  sect ions  th at  
follo w. F ir st , the phras e “agency employee invo lved  in the  dec i
sional  process” is defined as inc lud ing  any  agency employee subjec t 
to the  immedia te superv isio n of  a member of the  agency and any  
agen cy employee charg ed wi th the  prep arat ion of  deci sions wi th 
resp ect  to p roceed ings before  the  agency.

Th e lan gu age “subjec t t o the imm ediate  superv isio n of a m emb er of 
the  age ncy ” appears  somewh at bro ad since it would, in so far as the  
In te rs ta te  Commerce Commission is concerned, include secre tar ial , 
ste no graphic  and cler ical  employees in the  mem bers ’ offices. More- 
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over , in the  case of the  Ch air man 's office, the  Com misison’s l egisla tive  
and congressiona l liaison staf f would also be inclu ded. As a m at te r 
of fac t, these persons are  not “ch arg ed with the  pr ep arat ion of  de
cisions” and have no dut ies  or  responsibil itie s in connect ion with the  
de termination of  cases. We the refore  recom mend th at  th is  definitio n 
be clar ified  by excludin g from its scope employees  such as those I have 
ju st  men tioned.

An “on-the- record  proceed ing ,” on the  one h and, is d escr ibed  as any 
proceeding in—
which agency action is required by law or agency rule to be based on the record 
of an agency hear ing— 
beginning with—
(A) the  time that  such proceeding has  been noticed for hear ing, or (B) such 
ear lier time as the agency may des igna te * * *.

An ex pa rte  com munica tion , on the  o ther  h and, is defined as a com
municatio n—
with respect to a proceeding, or with  respe ct to the  considerat ion or decision 
of a proceeding * * * if reasonable notice thereof is not given, in advance of 
such communication, to all inte rested par ties * * *.
How ever, requ ests  fo r inf orma tio n respec ting the  sta tus of a p roceed 
ing  are specifica lly excluded fro m the  bil l.

Sec tion  3 of  th is mea sure  con tains a dec laration  of congressiona l 
poli cy whi ch is imp lemente d in gr ea te r detail  in la te r sections.

Su bp ar ag ra ph  (c) of section 4 req uir es th at  each agency, fo r the  
pur pose of  ca rrying  out the  dec laration  of cong ressiona l poli cy in 
section 3 (a ),  pre scr ibe  reg ula tio ns  to imp lem ent  and  supplement the 
pro vis ion s of  subsectio ns (a) and (b)  of  section 4.

These la tter  subsections rel ate  to the  use of im proper mean s to in 
fluence any  vote, decision  or  othe r action bv an agency or mem ber or 
employee of  the agency, as well as to im pro per cond uct of  agency 
mem bers  and employees.

The Commission is somewhat conc erned over section 4(a ) of the 
hill.  The provisi ons  of thi s section are not  limited  to “on -the-reco rd 
pro ceedings” as defined in sect ion 2(3 ),  hut apply  ra th er  bro adly 
to—
any  vote, decision or other action by an agency or by any member or employee 
of such agency, in any proceeding or ma tte r before the agency.

As a prac tic al ma tte r, the re are  thousan ds  of inform al ad min ist ra 
tive acti ons  ta ken  by the  Commission  and  its staf f each yea r. We are 
there fore  o f t he  opinion th at  if  the  Commiss ion were to pres crib e, for 
all such actions , established pro ced ure s fo r “f ai r and open presen ta
tion of  fac ts and arg um ents” the  only result  would he form ality  and 
delay wi tho ut cor responding  benefits.

In  th is connection I  would  like  to quote from  our rep or t to you r 
committ ee, Mr.  Chairma n, dated November 19, 1959, on a somewhat  
sim ila r provis ion  contained in H. R.  4800, which was int rod uced by 
the  chairma n Mr.  Har ris du rin g the 86th Congress :

We are  in complete accord with and endorse  the  purpose of section 103(a) to 
proh ibit various and subtle methods by which atte mpts could be made to in
fluence improperly the adm inis trat ive  process. Nevertheless, while we seek to 
avoid a hypercritic al reading of section 103(a ), we are  inclined to believe tha t 
it illu strate s the difficulty of dra ftin g broad proh ibitio ns which will cover all 
possible forms of improprie ty without stripping the adm inis trat ive  process of 
its  cha rac ter isti c advantages of flexibility  and rela tive  informali ty.
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We recognize the dangers of relying  upon inte res ted  and one-sided pre sen ta
tions from represen tatives of par ties and others, and, as representativ es of the 
public interest, we can assume nei ther accuracy nor objectivi ty in sta tem ents 
untested by public ity or reply. At the  same time, the proper discharge of the  
functions  ent rus ted  to the  Commission by the  Congress frequently requ ires  
action  upon the basis  of essential ly ex parte  sta tem ents and represen tations.  
For  example, it has  been our experience in some uncontested finance proceed
ings that  i t is only in informal discussions with  the app licant th at  cer tain mat
ter s can be resolved in the public inte res t withou t injury  to the  financial sta nd 
ing of the  app licant * * *.

The Commission believes tha t it is impractical for any agency, by 
rule, to effectively prevent those subject to regulation, or their  re pre
sentatives, from expressing views and arguments  outside of “estab
lished procedures’’ even though such expressions may well be intended 
to exert pressure on the agency or to build up a climate or pressure of 
public opinion.

W e are aware, as I am sure members of this committee are aware, 
that  officers, employees, and industry and employee representa tives of 
carriers  of all modes continually make speeches and write articles in 
which they express their  views on the very issues that  are involved 
in cases pending before the Commission.

These issues at times are also appropriate  for legislative considera
tion and are matters of legitimate in terest to the general public. For 
tha t reason we do not feel tha t it would be desirable to attempt to 
restrict the expressions of carrier, employee or shipper view’s to “es
tablished procedures,” for example, on intermode rate competition. 
In  view, therefore, of the more specific provisions contained in sec
tion 4(b ), along with those of sections 5 through 8, we recommend 
tha t section 4(a ) be omitted.

Generally speaking, it would be feasible for the Interstate Com
merce Commission to prescribe regulations which would implement 
and supplement the provisions of  section 4( b).  As a matter of fact, 
the principles underlying section 4(b)  of this measure may be found 
in sections 11, 17(3) and 205( i) of the  In ters tate  Commerce Act and 
in regulations issued by the Commission.

However, there are certain specific problems to which we wish to 
invite the committee’s attention.

Section 4 (b)(1 ) would make it improper for any member or em
ployee of an agency to—
engage, direc tly or indirectly , in any business transa ction or arrangemen t for 
profit with  any person, or any representativ e of any person, who h as a pecuniary 
int ere st in any proceeding or ma tte r before the agency and in connection with  
w’hich the member or employee ha s any duty to perform .

We assume, of course, tha t in prescribing a rule to implement this 
provision, it would be entirely proper for us to except the purchase  of 
transp ortation services, for example, from regulated carriers  in ac
cordance with thei r published tariffs.

Section 4(b)  (2) would make it improper  for any member o r em
ployee of an agency to—
accept or solicit  any * * * employment * * * from any  person, or rep resent a
tive  of any person, who has a pecuniary  int ere st in any  proceeding or matt er  
before  the agency and in connection with  which the member or employee has  
any duty to perfo rm.

In this connection w’e assume that to the ex tent that section 4(b) (2) 
relates to “employment” this provision would be satisfied by a regula-
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tion  req uirin g tha t when a mem ber or  employee engages in talks  or 
neg otia tion s fo r em ploy men t w ith  such  a person, he m ust ref ra in  f rom 
pa rti cip ati ng  in the  decision of any  matt er  in which such person has 
eit he r a dir ect or sub sta nti al pec uniary inte rest . Fo r exam ple, the 
Commission’s resta tem ent  of  e thical  p rincip les  provide s:

If n member or employee of the Commission ente rta ins  a proposal for futu re 
employment by any person subject to regulation by the Commission, such 
member or employee should ref rain from part icipating in the decision of any 
mat ter in which such person is known to have a direc t or substan tial  intere st, 
both during  such negot iations  and, if such employment is accepted, until he severs his connection with  the Commission.

Such a regula tion  would, in ou r opinion , sat isfy the sa lut ary pu r
pose of that  por tion  of  section 4 (b )( 2 ) which I have  jus t quoted,  
without unduly pen alizing public service.

Sections 5 t hrou gh  S of  II.R.  14 relate  to ex pa rte  commun icat ions  
with respect to “on -the -record proceeding s” as defined in section 2( 3) . 
Thu s, section 7(a)  pro hib its , “except in circumstances authorize d by 
law,"  ex pa rte  communica tions (as  defined in sec. 2 (5 ))  between a 
pa rty  to an “on-the -record pro ceeding” (as  defined in sec. 2( 3) ) or 
a person actin g on beha lf of such pa rty , and  any agency member, 
hea ring officer, o r “employee  involved in the  decisional process” (as 
defined in sec. 2(2))  “with respect t o such p roce edin g.”

Section 2 (b ) prov ides  th a t:
A communication with respect  to a proceeding, or with resjiect to the con

sideration  or decision of a proceeding, shall be considered to be “ex par te” if 
reasonable notice thereof is not given, in advance  of such communication, to 
all interested  parties;  except tha t a request for inform ation with respect to 
the sta tus  of a proceeding shall not be deemed to be an  ex par te communication.

If  we conside r only th is defin ition  of ex parte  communicat ions,  
it seems to us to include commun icat ions  which relate  to procedu ral 
ma tte rs as well as those  re lat ing to the  mer its of proceedings before 
the  Commission.

The pro hib itio ns con tained in section 7(a)  are  qual ified , however, 
by the  phr ase  “except in circums tances authorize d by law." This 
exception, presumably , is intended to cover the  rou tine or  em ergency 
procedural ma tte rs gener ally disposed of without notice  and  hear
ing. Such  a prov ision  appea l’s, fo r example, in section 5(c) of the 
Ad mi nis tra tiv e Pro cedure  Ac t exc ept ing  “ the  disp osit ion  of ex pa rte  
matt ers  as a uthorized  by law.”

The  phras e “ci rcum stances authorized by law ” is not defined in 
thi s bill , II.R.  14. However , we are incl ined  to doubt the  pr ac ti
cab ility of dr af ting  a prec ise definitio n covering the  var iety of pro
cedu ral situa tions  and  emergencies in which  an agency should be 
able to act quickly upon the  oasis of  ex pa rte  communicat ions.  Ac
cordingly , we recommend th at  the  definitio n of ex pa rte communica
tion  in section 2 (b ) be rev ised by s ub sti tu tin g the words “ with respect 
to the  merits  of a pro cee ding” fo r the  words “w ith respect to a 
proceeding, or with  respect  to the  conside ration or  decision of a pro
ceed ing.”

We are of the view th at  the  evil at which these provisions  are 
directed is the  ex pa rte  com munica tion  with  respect  to the  mer its 
of  a proceedin g. Unless they are  clearly so lim ited , we believe th at  
the  criminal  sanc tions of section  7(f ) would  cause many agency 
members and  employees sim ply  to refuse to discuss inform ally any
th ing tha t rela tes to a p roce edin g which has lieen notice d fo r hea ring .
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We subm it that the  resu lt migh t very  well be an  excessive  ju dic ial iza - 
tion  of reg ula tory procedures.

Section 8 o f the  bill would require th at  all wr itten  requests  fo r in
forma tion as to the  sta tus  of on- the-record proceedings be del ive red  
to the  Secr eta ry of  the agency, and  that  b oth the  request and  the  Sec
re ta ry 's reply be placed in the  public  hie o f the agency.

We see no objection to a requirement  th at  such correspondence  be 
placed in the pub lic file or docket of the  pa rti cu la r proceed ing.  Th is 
actual ly is o ur pra ctice now. We are  incl ined  to feel, however, th at  
a requ irem ent that  all such requests  be channeled to the Secre tar y 
could result  in some delay  in rep lyi ng  to those requests  fo r in form a
tion  which are  ent ire ly pro per.

Sect ion 9 prov ides th at —
Notwithstanding any othe r provision of law, any member of an agency (sub 
jec t to the bill) may be removed by the Pres iden t for neglect of duty or mal
feasance in office, but fo r no other cause.

The  effect of th is section would be to repeal pro tan to—th at  is, as 
fa r as it goes—the  prov ision of section 11 of the  In te rs ta te  Commerce 
Act  th at —
Any Commissioner may be removed by the President for inefficiency, neglect of 
duty, or malfeasance in office.

Section 10 o f t he bill provides th at  in any  on -the -record proceeding 
before  an agency, subsec tion (c)  of section 5 of the  Ad minist rat ive 
Pro ced ure  Act  a nd the  p rovisio ns of th is bill , I I.R . 14, shal l apply  as 
tho ugh the  las t sentence of subsection  (c)  had no t been enacted.

I t  was pointed out in the  leg isla tive  his tor y of the Ad mi nis tra tiv e 
Pro ced ure  Act th at  th is  exempt ion of the  agency and  its members 
from the  sepa rat ion  of functio n provis ions of section 5(c ) of the  A d
minis tra tiv e Pro ced ure  Ac t was req uir ed by the  very  na tur e of the  
admi nis tra tiv e agenc ies themselves , where the  same au thor ity  is 
responsible fo r both the  inv est iga tion and prosecu tion  as well as the  
heari ng  and decision of cases (S . Rep t. p. 18; II . Kept . p. 30; Sen ate  
document, pp . 204 ,262 ).

We would suggest , the ref ore , Mr. Ch air ma n, th at  section  10 be 
amended by insert ing , af te r the  word “the ” in line  21, page  10, the  
ph ras e “f irst clause  of the .” Th is would re tain the  effect of the  las t 
clause of the  con cluding sentence in section 5(c) of the  Ad minist ra
tive  Proce dure A ct which r ead s:
nor shall it be applicable in any manner to the agency or any member or mem
bers of the body comprising  the  agency.

Fo r the  reasons I have sta ted , the  Commission  does n ot recom mend 
the enac tment of H.R . 14 in its  prese nt form . We do hope, however, 
th at  the  views  which we have  expressed will be of assis tance  to the  
committee in its  c ons ider ation of thi s im po rta nt  m atter.

Mr. Chairma n and  members o f the committee, we ve ry much ap pr e
cia te th is op po rtu ni ty to  ap pe ar  and  be heard  on th is  Dill. I f  the re 
are  any  ques tions  at  th is time I  sha ll be gla d to att em pt  to answer  
them.

Mr. M ack. Th ank you, Mr. Hu tch inson.
I notice th at  you app rove of the section of the  bil l, section (c) of 

the  bill , which would require  wr itten  inquir ies  with respect to the  
stages of on- the- reco rd proceeding s to be channe led th roug h the  Sec-
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retary. You did mention that this might delay replies to the legitimate inquiries.
Now my question is, How do you handle that matte r today?
Mr. Hutchinson. Well, for example, many such requests are addressed to the Chairman. They come to me and I look them over and send them to the person directly concerned in the agency—in other words, to the person who has the information or has direct respon

sibility for the matte r involved. Then, aft er the reply is sent out, copies of the request and of the reply go into the public file of the pa rticular proceeding. It goes in the public docket if  it is a matter on which there is a docket; if not, it goes in the general file of our Section of Mails and Files m the Secretary’s office.
Mr. Mack. Then it goes in your public file today, presently ?
Mr. Hutchinson. That  is correct, Mr. Chairman.
Mr. M ack. Wouldn 't the Secretary perform the same function under the provision of this bill, the same function that you perform today ?
Mr. H utchinson. Would he under the provision as writ ten?
Mr. Mack. Maybe my question wasn’t clear. Would not the Sec

retary also forward the communications to the appropriate  person to make the reply to the inquiry ?
Mr. Hutchinson. Yes, I think tha t is true if all such inquiries were 

addressed to the Secretary. Actually the bill as drawn, as I see it, would simply add a step to our inquiry and reply procedures.
Mr. Mack. Well, th at is the reason I raise the question. I can’t see 

any reason why it would unless your position is that the Chairman’s office is more efficient than the Secretary’s office.
Mr. Hutchinson. No, that  is not what I mean.
Take, for example, an inquiry tha t comes to the Chairman’s office and pertains  to a matter which is in process in the Bureau of Operat ing Bights, say, pertaining  to a motor carri er license or something of 

that sort. It  would go from me to the Director of the Bureau, whereas under the bill, as drawn, i t would as I understand it, have to go from 
me to the Secretary and then to the Director of the Bureau of  Operating Rights for  research and draft  of reply.

Mr. Mack. The extra step would involve having it addressed to you 
and then to the Secretary. Then, under the provisions of this bill, wouldn’t it eliminate tha t step if  the people addressed their  communications to the Secretary rather  than to the Chairman ?

Mr. Hutchinson. I think it would, Mr. Chairman. I don’t see why it wouldn’t.
Mr. M ack. If  this  were a standard procedure in all the administrative agencies don’t you think tha t the people making inquiries gen

erally would begin to address their communications to the Secretary's Office? And in that  way I would think  that  it would relieve the 
Chairman of this responsibility and permit him to devote more time 
to consideration of cases and administrative matters within the agency.

Mr. H utchinson. If  this would be the result, it would seem to me to be desirable. I think I  would agree with the Chairman. However, 
our experience would not indicate th at this would be the case. For example, most of our inquiries pertaining to matters in process come 
from Members of the Congress, and in years past we have endeavored 
to encourage Members of the Congress to direct these inquiries to our congressional liaison officer. This is done to some extent.
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I have not taken a census, but I believe the bulk of the inquiries 

from Members of the Congress are addressed to the Chairman of the Commission.
Mr. Mack. I have talked with every chairman of every commission 

we have in Government, and all of them advised me in the past to 
write to them about the status of any case pending  before the Commis
sion, tha t they, the ir reply has always been, would be delighted to handle the matte r for me.

Mr. H utchinson. I don’t believe you have asked me that  question, 
but, if you had, my answer would be the same.

Mr. Mack. The reason I haven’t inquired is tha t I  haven’t communi
cated with you since you became Chairman of the Commission.

Mr. Dingell. Mr. Chairman, would you yield to me very briefly?
Mr. Chairman, isn’t it a fact  also that you have a message center 

set up inside this agency, I assume, as do the other agencies, which 
receives the incoming mail, opens it, gives it a routine screening 
and then forwards it  to the appropriate division or  officer or employee within the agency ?

Mr. Hutchinson. Yes. Somebody has to open it and sort it. Tha t 
is correct. No matter  who it is addressed to. If  the telephone com
pany, for instance, misdirects a bill to the office rather than spending it 
to the home, it has to be directed to the person to whom it is addressed. We have such a section, yes.

Mr. Dingell. So what would happen under this would be actually 
tha t your receiving people who receive mail communications would, 
instead of—rather, correspondence of this  type to the Chairman, they  
would simply direct it, instead, to the Secretary and there would 
actually be a very small loss of time, if any. Isn ’t th at a proper state
ment?

Mr. Hutchinson. Well, under this provision of the  bill, we would 
seem to  be required, if it should be enacted, to direct such inquiries to 
the Secretary, and this we would do, of course.

Mr. Dingell. Thank you very much.
Thank you, Mr. Chairman.
Did you have something you wanted to add to that?  I notice one of your staff was talkin g to you.
Mr. Hutchinson. He simply reminded me tha t the mail is not 

opened when it is first received in the mails and files room. I t is 
opened by, you might  say, the action addressee—I mean in the  office of 
the action addressee. For instance, mail addressed to me is opened by my secretary.

Mr. Dingell. I see. Thank you, sir.
Thank you, Mr. Chairman.
Mr. Mack. Mr. Chairman, I  have this one last question I  would 

like to raise at this time, and tha t is concerning the Commission’s 
legislative congressional liaison staff.

You have indicated tha t they would come under the category of 
being subject to the immediate supervision of a member of the agency.

Air. Hutchinson. The Chairman, Air. Chairman.
Air. AIack. Yes.
Well, do you seriously think tha t this bill would apply to these 

people ?
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Mr. H utchinson . Well, I  th ink it  would  as dra wn , and ou r pur
pose in ca llin g th is to the  att en tio n of the committ ee was sim ply  to 
po int  out  th at  th is  section would ap ply to ce rta in  staf f people,  th at  
we di dn ’t feel the  comm ittee or  the Congress cared to reac h.

Ou r t hought was and  is t ha t t he  thru st  of  th e section is in the  direc
tio n of people who have  decisional res ponsibi lity in some deg ree and  
no t to th ose who do not.

Mr. Mack . Well, do you th in k th at  th is  law app lies  to  the leg is
lat ive  liaison  staf f which I  un de rst an d has the res ponsibi lity  of ge t
ting  sta tus  repo rts  ?

Mr. H utc hinson . I  di dn ’t conside r it  to be lim ited to employees  
havin g decis ional res ponsi bil ity , and my answer to your  question, 
Mr. Ch airma n, would be “Y es,” I  th in k the way it is draw n it  would 
app ly.

Mr. Mack. An d also you feel  it appli es to your  s ecr eta ry and ste n
ograp hic  and clerica l employees  ?

Mr. H utchinson . Tha t is ou r view, Mr. Ch airma n, the way  it  is 
drawn , yes.

Mr. Mack. Y ou mean  to say  th at  all  the commiss ioners believe 
that? Is  th at  a unanimous opinion of the Comm ission?

Mr. H utchins on . The pos itio n on the bil l is a unanimous opini on ; 
yes, sir.

Mr. Mack. Well , I  ce rta inly  don’t in te rp re t it  th at  way, and I  
would be inte res ted  in ad di tio na l c omm ents  you migh t have.

Air. H utchinson . Well, pe rhap s we are  ove rloo king som ething,  
but  the  lan guage “su bjec t to the immedia te superv isio n of a mem ber 
of  the  agency ” would, in the  case of  the Ch airma n of the  In te rs ta te  
Commerce Comm ission , cover the  leg isla tive counsel an d his  staff  
and the  cong ressiona l liaison officer and his  staff , and  th at ------

Mr.  M ack. You a re argu ing a ga in th at  it  covers  everyone employed 
in  your  agency. Is n’t th at  righ t?  Tell me who wou ld be excluded  
unde r th is p rogram , th is in terp re tat ion.

Mr.  H utc hin son. Well, Air. Ch air man , the  lan guage is “su bjec t 
to the  immedia te superv isio n of  a mem ber  of the agency.”

I t  wo uld n’t cover everyone in the agency, bu t it would cover,  as 
we in te rp re t it, those employees sub jec t to the  imm ediate  supervi sion  
of  a mem ber of the  agency, and, in the case of the  Ch air ma n, those 
peop le th at  I used here  as an exa mple happen  to be unde r his im
med iate  sup ervi sion .

Mr. Mack. Then what grou p, wh at  catego ry wou ld be excluded  
under yo ur  in ter pretat ion ?

Air. H utc hin son. AVell, everyone wou ld be exc luded except  those 
sub jec t to the  imm edia te sup erv isio n of  a mem ber of the  agency, and 
those invo lved  in the decisional process.

Air. AIack. We ll, I rea lly  don’t feel th at  thoro ughly  expla ins  it as 
fa r as  I  am concerned.

Mr.  H utc hin son. AVell, of  course, Air. Ch air man , we are  here  to 
assi st the com mit tee in any  way  th at  we can,  b ut  I  don’t rea lly  know 
an ything  e lse to say about th at . To me, the language is ra th er  clear.

Mr.  Mack. And  it  is your  opin ion , as it is pa rt  of  your  t estimony,  
th at  th is pro vis ion  shou ld he n ar ro wed ; and th at  it should be lim ited 
to the  decisional process to those who hav e imm ediate  responsibil ity  
for decisions ?
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Mr.  H utc hin son. Yes, I  th ink so. Tha t is ou r un de rs tand ing,  I  
believe, of  the  purpose o f the bill .

Mr. Mack. A s you in te rp re t it,  you wou ld object to th is  wo rding , 
acc ord ing  to yo ur  in te rp re ta tio n,  because it  wou ld be more difficult 
on th e agency  ?

Mr.  H utc hin son. We ll, i t is no t------
Mr. Mack. Und er  y ou r in te rp re ta tio n,  wh at objection do you  have 

to this , to  thi s section  ?
Mr.  H utc hin son. We ll, our fee ling is th at  the lan guage we have  

been disc uss ing covers staff and employees th at  are  no t reas ona bly  
wi thin wh at we conceive  to be the purpose of  t he  bill . For  e xam ple,  
I  hav e in my office one messenger. I  see no reason why he should  be 
inc lud ed in the pro vis ion , in th is pro vis ion , because h e has  n othing  to  
do w ith  the  decisional process.

Mr.  Mack. Would there  be some reaso n why he shou ld be ex clud ed ?
Mr.  H utc hin son. On ly the  reason  th at  I  hav e g iven, th at  I  see no 

reason to inc lud e him. In  othe r words , wh at  publi c purpo se would 
it  serve to hav e a messeng er or  a cle rk-st enog rap he r un de r th is  sor t 
of  pro vis ion  ?

As I have said, Mr.  C ha irm an , i nc luding  employees in t hi s catego ry 
would  seem to us to go beyond  wh at we con sider to be the  p urp ose  o f 
the  bill  as set fo rth on pag e 2 of  the  pr in te d bill . Th ere  seems to be 
an  inten tio n to  limi t its  a pp lic ati on  to  em ployees involve d in the dec i
sion al process. So th at is why  we fe lt we sho uld  call th is to  the  
att en tio n of t he  comm ittee .

Mr.  Mack. Mr . S pr inge r, do you h ave  any qu estions  ?
Mr. Springer. Bo  you th ink th at  the  lan guage of section 2, subsec

tio n 2, page 2—how fa r down do you  th in k it  goes to the immedia te 
sup erv isio n of a mem ber  of the  agency , a member of your  commis
sion ? How fa r do wn does th at  go ?

Mr.  H utc hin son. We ll, it  goes dow n th ro ug h the  commissioners’ 
indiv idu al staffs .

Mr.  S pringer. We ll, now, w hen you say  im media te s upe rvision, t ha t 
means th ose in you r office ?

Mr.  H utc hinson . Yes, Mr. S pr inge r.
Mr . S pringer. H ow f ar  below y ou r office ?
Mr.  H utc hin son. Tha t is very difficult to  answer , Mr.  Sp rin ge r, 

bu t it  wou ld ap ply to  the  ind ivi du al staf f of  a commissioner an d to 
othe r persons who are  unde r the  immedia te sup erv isio n of  a  m ember.

Mr.  Springer. You are  div ided up  into panels ove r the re,  ar en 't 
you?

Mr. H utc hinson . Yes.
Mr. Springer . Whic h, the ref ore , we will  say, on  sa fet y, there would 

be three commiss ione rs on safety . Is  th at righ t?  Or  on som eth ing  
else?

Mr.  H utc hin son. Well , th at  is------
Mr. Springer . We wil l assume th at  is one o f th e panels .
Mr. Hutc hinson . Mo tor  ca rr ie r safe ty.
Mr. Springer. All rig ht . Boes th at  mean th at  any  employee in  

that  d ep ar tm en t, i n that  pa nel , would  be covered by th is ?
Mr. H utc hin son. I doubt th at  employees in the  sect ion of safet y, 

fo r instance, the sect ion of mo tor  c ar rier  safety wou ld be so inc lud ed 
because------

Mr. Springer . B id  you say every memb er, every employee?
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Mr. H utc hinson . No. I  s aid  that  I  d id  not  believe th at  employees 
in  th e section of mo tor  c ar rier  sa fet y w ould come w ith in  the p rov isio n 
of  th is bil l because , as I  wou ld in te rp re t it,  the y are no t sub jec t to 
the imm ediate  supervision of  a m ember  of t he  agency.

Mr.  Springer. Well, now, isn ’t  there ju st  as much cha nce  fo r in 
fluence wi th those peop le as there is with  people who are , we will  
say,  in your  office who have  a deci sion-m aking ca pacity ?

Mr. H utc hinson . Mr.  Sp ring er , may be you an d I  are us ing  the  
wrong  e xample.  These peo ple  are  no t involved, str ic tly  spe aking, in 
the decisional process in  mo tor  ca rr ie r saf ety .

Mr.  Springer. Now you  are lim iti ng  th is  then , I  tak e it,  to  p eople 
who ac tua lly  don’t physica lly  m ake  a  decis ion even thou gh  t hey may  
be in  the  decisional agency. Is  th a t co rrect ?

Mr.  H utc hinson . We ll, we are suggest ing  to  the com mit tee th at  
the committ ee might  wa nt  to lim it th is  pro vis ion  th at we have been 
ta lk ing abo ut to those staf f mem bers  an d employees  who are  involved  
in  the  dec isional process.

Mr. Springer. Tha t is the po int. Th e po in t I  am tryin g to ge t is 
th at  un de r th is,  how fa r do you  thi nk  i t goes down , we will  say , i n a 
panel  ? Ev ery one of  those employees in the  pan el ? In  moto r ca r
ri er  s afe ty ?

Mr. H utchinson . I  don’t con sider th at it  wou ld go beyond  those 
employees sub jec t to the immedia te sup erv isio n of the  member, and it  
would  n ot  inc lude, as you say,  eve ry mem ber  o f the pan el. Or , ac tu
all y, i t is u nd er  our organiz ati on  a bu rea u.

Mr. S pringer. Tha t is th e po int . You  say  those peop le no t en gaged 
in  any  dec isio n-m aking pol icy would  n ot  be  s ubjec t to th is  p rovision. 
I  tak e i t t hat  is yo ur  und ersta nd ing .

Mr. H utc hinson . We ll , I  don’t kno w th at  th is wil l ans wer you r 
question, Mr . Sp rin ge r, bu t the pro vis ion  wou ld not, as I  hav e said 
before—a t least  I  th ink I  hav e said  befo re—go bey ond, as  we int er pr et  
it,  staf f an d employees in th e com issioner’s immedia te office.

Mr. S pringer. Al l r ight . Now in h is immedia te office ?
Mr . H utc hinson . Yes.
Mr . Springer. Now in th is  subsect ion (2) there are  two  classes; 

the term  “employees” inc ludes any employee of an agency sub ject  
to the immedia te sup erv isio n of  t he  mem ber  of  the agency. Tha t is 
one class, isn ’t it  ?

Mr. H utc hin son. Yes.
Mr. Springer. An d, second, any employee of an agency who is con

cerned  with  p repa ra tio n of  a decis ion. Iw o  dif ferent  classes o f people  
would  be covered ?

Mr. H utc hinson . Yes.
Mr . Springer. Now th e second class I  un de rst an d,  but  the f irs t class 

is why  I  am dr ag ging  th is  ou t, to  tr y  to determ ine  wha t you th ink 
any employee  of  an agen cy who is sub jec t to immedia te supe rv ision 
of  a mem ber  o f the  agen cy would  be. Now I  take  it  th at  you say it  
is only  your  imm ediate  staff . .

Mr . H utchinson. Well , it  is no t pe rhap s as simple as th at . To r 
inst ance, in the case of the Ch air man , the General Coun sel rep or ts to 
th e Ch air ma n, and certa in othe r heads of  offices and  burea us do also. 
But  in  th is section there  are  two  categories . One is those employees 
who are ------
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Mr. Springer. Let us take as an example, you have the General Counsel. You say he is not in this? The first category?
Mr. Hutchinson. Well, t ha t is where you ge t into an area that  is very difficult to handle. I t is very difficult for  me to answer your question.
Mr. S pringer. In  o ther words, if  you interpre t i t this way, i f I  go to the General Counsel about a problem and I present it to him, there  is no influence involved because he is not subject, he is not within either one of these categories ?
Mr. H utchinson. We ra ther consider heads of offices and the top- level people in tha t category as being subject to the immediate  supervision of the Commission itself. But, as I  say, there is th at relat ionship there in the  case of the General Counsel as an example, th at  the  General Counsel and the Chairman-----
Mr. Springer. I t says-----
Mr. Hutchinson. The provision, the second provision, you might say, of this section does cover other people who are involved in the decisional process other than  those subject to the immediate supervision—
Mr. Springer. That is the second-----
Mr. Hutchinson. Of a member of an agency.
Mr. Springer. Let me go to a second proposition here, jus t shortly.Do you have any rules with reference to Members of  Congress o r of the Senate pleading before the Commission ?
Mr. Hutchinson. You mean concerning appearances before the Commission ?
Mr. Springer. Yes.
Mr. H utchinson. Fo r example, a t oral argument in the matter?Mr. Springer. Yes.
Mr. H utchinson. No, we have no such rule.
Mr. Springer. Do your rules presently allow a Senator or a Congressman to appear on final argument-----
Mr. H utchinson. Yes.
Mr. S pringer. Without filing appearance ?
Mr. Hutchinson. Yes, and some Members of the Congress take advantage of this  from time to time.
Mr. Springer. In  other words, you have no prohibit ion agains t that , that,  even though there has not been an en try of an appearance, there has not been an appearance for  the taking of evidence or for cross-examination, even though tha t was not taken ?
Mr. H utchinson. No, we have no prohibition of tha t sort.
Mr. Springer. You do not require initial appearance of a Congressman or Senator before you r Commission in order to argue before the final hearing ?
Mr. Hutchinson. No. A Member of Congress can come and argue if he lets us know tha t he wants to argue, and we will allocate some time to him.
Mr. Springer. Now let me say I think, however, congressmen would be covered in this par ticu lar act with  reference to off-the-record ex parte contacts just as anyone else would.
Mr. Hutchinson. Yes. I see no exclusion in the bill.
Mr. Springer. Thank  you, Mr. Chairman.
Mr. Mack. Mr. Dingell?
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Mr.  D ingell. Th an k you, Mr. C ha irm an.
Air. Ch airma n, I  am som ewh at concerned by some of  the th ing s 

you have s aid  w ith  r eg ard t o section 4 (a ) and sect ion 4( b)  of  the  b ill. 
I  have tri ed  to  co mpare  y ou r sta tem ents on th at  to the sta tem ents of 
the  oth er agencies which have appe ared  on th is same subject .

You are  famili ar , I  am sure , with  th a t section 4(a ) which  pr e
scribes no criminal  sanctions, are you not ?

Mr. H utc hinson . Tha t is co rrec t.
Air. Dingell. You men tion ed in your  tes tim ony th at  th is wou ld 

preclude employees of the  vario us  regu la tory  bodies fro m disc uss ing  
rou tine matt ers which  may also be de cisiona l wi th pers ons  w ho mi gh t 
happen to have  some inter es t in the  proceeding. Am I cor rec t on 
that? Is  t hat  the  th ru st  of your  tes tim ony on pages, appro xim ate ly,  
4, 5, and  6?

Air. H utc hin son. Well , I th ink it is.
Air. D ingell. Th e in ter es tin g th in g to  me was th at  as I  rea d the  

tes timony  of the  CA B was th at the Ch air ma n did  not so rea d th is 
section.  They made some comments wi th rega rd  to it.

I  ju st wonde red  if  you and  I  we nt ove r it  if  we wou ld be able  to 
come out w ith  a li tt le  bette r u nders tan din g.

Sect ion 4 (a ) sa ys:
The Congress hereby recognize th at  it is improper for any person, for himself  

or on behal f of any other person, to influence or atte mpt to influence any vote, 
decision, or other action by an agency or by any member or employee of such 
agency in any proceeding or ma tter before the agency by the use of secret  and 
devious methods calcu lated  to achieve results  by the  exer tion of pressures,  by 
the  spreading of false  inform ation,  by th e offering of pecuniary or othe r induce
ments, or by othe r unfai r or unethica l means, ra ther  than by reliance upon a 
fa ir  and open presentat ion of f acts  and arguments in accordance  wi th estab lished  
procedures.

I have a ha rd  time  equ ating  th at  to a communica tion  by a person 
intere ste d in some mat te r before  the  Commission, to a request for  
sub pena, to a reques t fo r inf orma tio n from members of the  ba r on 
pro ced ura l questions from lower staf f members,  and  fo r th is  reason 
I  am very  much concerned w ith  yo ur  test imo ny.

I  was w ondering i f yo u would wa nt  to  comment fu rthe r, Air. Cha ir 
man.

Air. H utc hinson . Well, I don’t kn ow th at  I  un de rst and your  ques
tion, Air. Din gell .

I  migh t say th at  I did  not have the  benef it of the  tes tim ony of the 
Ch airma n of  the  Civil Ae ron autics Bo ard,  I  believe,  so I  am af ra id  
I  cou ldn ’t l>e too he lpf ul on th at .

Air. Dinge ll. He  expressed some concern on subsection (b)  of sec
tion 4, bu t as I  rea d 4( a)  I  don’t see any  objection on his  pa rt  to 
section  4 (a ).  I  was wondering  wh eth er  you could add ress yourself  
very closely to these ob ject iona ble  fea tures of 4 (a ) .

Air. Mack. Could I  ask the  gen tlema n to  yie ld on th at  same po int  ?
Air. D ingell. Yes.
Air. AIack. Do you feel th at  th is rest ric ts  the  express ions , pub lic  

express ions , of members o f the in du st ry  ?
Mr. H utc hinson . AVell, I  don’t believe th is wou ld be desi rable.
Mr.  AIack. I  know. Do you  feel th at  th is  section 4(a ) wou ld 

lim it in any way  or res tri ct pa rti es  who are  intere ste d in cases pend 
ing  before  your  Commission fro m mak ing publi c sta tem ent s?
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Mr. Hutchinson. Well, I don’t see how it could, Mr. Chairman, 

under our system of freedom of speech.
Mr. Mack. Well, to clarify  your statement  then, on page 6, I did 

have tha t impression, that  you were try ing  to say tha t these people 
would be restricted in expressing their opinions.

Mr. H utchinson. Well, th is is a very difficult area, and the state 
ment is that  the Commission does not feel tha t an attem pt at such 
a restriction would be wise or desirable, and this-----

Mr. Mack. I agree with that.
Mr. H utchinson. This is one of the th ings tha t we felt we should 

call to the attention of the committee. Although perhaps the com
mittee has i t well in mind already tha t this sort of thing does go on 
and people who are interested in proceedings before agencies do 
make statements and they do make speeches, and tha t these could 
very well be calculated to create a climate or a pressure the same as 
something addressed through the mails to an agency or a member.

Mr. Hingell. May I ask a question ?
Mr. H utchinson. People frequently make statements and speeches 

of this kind. We receive copies of such speeches through the mails 
although they are not made to the agency or to any member of the 
agency. Nevertheless, copies are distributed.

Mr. Hingell. Mr. Chairman, is it the  thrust  of your  testimony here 
tha t this will deny members of the indus try opportunity to make 
speeches, write articles, or the general public to write speeches or 
articles which might find th eir way into the hands of a member of 
a regulato ry commission which, on grounds of search, might have a 
way of unduly and improperly influencing the agency? Is tha t the 
thru st of your argument with regard to 4(a ) ?

Mr. Hutchinson. The problem is there; tha t is our purpose, to 
point out the problem.

Mr. Hingell. I am sure you agree tha t we can’t intelligently expect 
you and the regula tory agencies to exist in a vacuum and not to be 
aware of what is going on in the  industry,  nor could we intelligently 
want you to exist in a vacuum. I am sure you agree with me on that.

Mr. Hutchinson. I think we understand that.
Mr. Hingell. Let me say this, Mr. Chairman.
I do not read section 4(a ) as you do, and, while i t may be wise to 

make some changes in 4(a)  or 4 (b) , I don’t feel tha t this is unduly 
hindering your agency. I am saying this in order to establish a 
legislative record which will protect you and also protect the other 
independent agencies in th eir consideration of these matters.

Let me go on a little fu rther .
Mr. Hutchinson. Well, section 4(a )-----
Mr. Hingell. You made another-----
Mr. Hutchinson. Section 4(a ), Mr. Hingell, appears to be directed 

to the public. In other words, any person. And we receive com
munications—that is to say, copies of speeches and so forth , news 
releases, clippings from newspapers—through the mail on occasion.

Mr. Mack. If  the  gentleman will yield again on tha t same point.
I want to be certain I understand the views of the Commission. I 

don’t feel tha t this section pu ts any limitat ion whatever on making 
of public speeches or free expression of opinion, and  if a copy of these 
speeches was sent to the members of the Commission, even in th at in-
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stance I  don’t believe th at  it  would  be by use of  secret an d devious  
methods as included in section 4 (a ).

Mr . D ingell. I f  th e gen tlem an wou ld y ield .
As I  recall the doc trin e of  s ta tu to ry  con struct ion , it  would be rel e

va nt  th at  th is  would have to do  with  lan guage that  is par i m ate ria . In  
othe r words, the  nub  of  th is question seems to be the unfa ir  or  u ne th i
cal means r at he r tha n by relia nce  upo n a  fai r a nd  open p resentati on  of 
the fac ts. In  othe r words , all  t hes e othe r t hing s are  rela ted .

Mr. H utchinson. Well, the n, pe rhap s we hav e the  problem  of  w ha t 
con stitute s un fa ir  means, fo r inst ance. But  a ctu all y how m uch di ffe r
ence is there  between a le tte r add res sed  to someone and a speech or 
new spa per  re lease mailed  to the same i nd iv idua l bu t addressed ------

Mr.  D ingell . Would you say  it  would  no t be inconceivable th at a 
speech C ongressmen  sen t ou t with ou t any in tent  to influence  a Commis
sion er wou ld be cl ea r and pr op er  whereas  a  speech obvious ly sen t o ut, 
wi th  th e obvious in ten tio n of  in flue ncing a Com miss ioner o r the  Com
miss ion wou ld be w ith in  4 (a ) rem ember ing  th at  4 (a ) is not a cr im ina l 
section ? I t  is  mere ly a decla rat ion  o f p olicy wi tho ut penal s anct ions .

Mr. H utc hinson . Th is is poss ible,  b ut  I  don’t know th at  yo u c ould 
say th is wou ld be th e case  in every  s itu ati on .

Mr.  D ingell. W ou ldn ’t it  be "better , Mr . Ch air ma n, to  dir ec t ou r
selves t o (b)  and to  rega rd  (a) merely as a pol icy  d ec laration  as p re 
sen tly dr af te d ?

Mr.  H utc hinson . Well, we co uld tak e th at a pproa ch.
Mr. D ingell. That  is  the  way  I  r ead it  because  the re  is ap pa rent ly  

no criminal san ctio n involved in 4(a ) as I  re ad  it , and as th e c hairm an 
of  t he  CAB rea d it,  and I  at tach  g re at  credence to  h is comments.

Le t me go  in  an oth er  di rec tion now.
You made mentio n in your  tes tim ony here of  two  th ing s, three  

th ings  t hat  concern me, where  you said on page 11, in  summation o f a 
ra th er  len gth y p ar ag ra ph  be gin nin g on  page  10:

We are of the view th at  the evil a t which these provisions are  d irected is the 
ex parte  communication with  respect to the  merits  of a proceeding.

In  o the r words, the th ru st  o f y ou r sta tem ent he re i s th at  yo u seek to 
eliminate ex pa rte proc eed ings  with  rega rd  to  p rocedural  m atters .

I  am very much concerned abou t th at  because it  is my experience  as 
an  at to rney  th at  very fre qu en tly  an at to rney  can  get  a tremendo us 
advanta ge  pro ced ura lly , and if  he is able  to  d ire ct  h is ex pa rte com
mu nications to procedural mat ters  and to  achieve a pro bab le advan
tage, he m ay v ery  well win the  case  subs tan tia lly  too.

Mr.  H utc hinson . Well, t hat m ay be. T hat  may be  the  case in  some 
insta nces .

Mr. D ingell. As 
th at  th at  is true  ?

Mr. H utch inson

a m at te r of  fac t, M r Ch airma n, isn ’t  it  a fac t

You st art  to create  th is vacuum  th at  you men
tioned  a minute ago  when you cu t counsel off com pletely  fro m the  
co ur t and the cle rk of the  court , and in th is  case the agen cy and  
everybo dy conn ected  wi th the agency.  I t  is pr op er  an d necessary to 
have  con tac t on some of  these i nformal  m att ers .

Now, of course , gran ted  there may be a problem there because 
some counsel, fo r instance, may at tempt  to  do ju st  wh at  I  th ink you 
are  sug ges ting, an d th at  is to sha de the pro ced ure  into the merits.  
Bu t, at  th e same time, I  would n’t con sider the likely  evil in th is area 
to ju st ify a co mplete cutoff.
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Mr. Dingell. Let us analyze this a little bit furth er. Let us say 
1 am counsel with a m atter  before your agency, and I seek to have, 
let us say, other par ties excluded from an opportuni ty to present tes
timony and evidence. Tha t is a procedural matter. But if I achieve 
tha t advantage by ex parte  communications—and I want you to 
know tha t I am not expecting any counsel to achieve that from your 
agency; this is a hypothetical case—would this be an advantage 
which would be so enormous that , clearly, it should be banned under 
the provisions of this bill ?

Mr. Hutchinson. Well, I don’t know of any such approach, Mr. 
Dingell. Maybe your hypothetical counsel is a little  more resource
ful than those who normally appear before us.

Mr. Dingell. 1 am not refering to any specific case, and I make 
no allegation tha t this would occur. Let us take a hypothetical 
agency and say some counsel seeks to foreclose outside partie s from 
appear ing and presenting  evidence. Tha t is a procedural question, 
but it is of enormous importance to an enormous number of people.

Mr. Hutchinson. In  the first place, I am not sure I could agree 
tha t a matter of intervention was a procedural matter. It  might  
run, rather , to the merits of the individual  who sought to intervene 
and, likewise, to those who oppose the intervention.

Mr. Dingell. Let us take the question of the date on which briefs  
are to be filed, o r on which evidence is to be filed, the hearing  date. 
I t might  be on the mere fixing of the hearing date. It  might be u n
duly pre judicial  to a party to a proceeding before-----

Mr. H utchinson. A p arty  might thin k s o; yes.
Mr. Dingell. And the court might sustain him in tha t belief.
Hr. Hutchinson. Sometimes they do ; yes.
Mr. Dingell. So we have to  be very careful to see to it tha t pro

cedural matters are within  the law, do we not?
Mr. Hutchinson. That is very true. But  at the same time we 

have to be careful not to cut off all communications.
Mr. Dingell. I think  this would be a question of very careful  

draftsmanship.  I appreciate your bringing it to our attention.
I want to mention the  testimony on the bottom of page 12 of your 

statement  with reference to the language which reads, in connection 
with section 11 of the Interst ate  Commerce Act:
Any Commissioner may be removed by th e Pre sident  for inefficiency, neglect of 
duty, o r malfeasance  in office.

Has your agency found any difficulty with removal for inefficiency ? 
I mean with regard to not removing members who may have been 
removed for this cause but, more, with regard to the fact tha t ineffi
ciency as a term within the law is so vague as to be difficult of un der
standing or to create a hardsh ip or undue influence within the 
agency ?

Mr. Hutchinson. If  this answers your question, we have had  no 
problem, no concern with  it, and, so, we are not experienced as far  
as this provision is concerned.

Wha t we are suggesting here is tha t perhaps the present law might 
be a little  more desirable than what is suggested in H.R. 14.

Air. Dingell. Now you directed some very good testimony to an 
important pa rt of the bill, section 10, on the bottom of page 13. I 
was wondering if you would want  to  elucidate fur ther on t ha t where
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you suggest inserting, afte r the word “the” on line 21, page 10, the phrase “first clause of the”, that  tha t be inserted.
For  my benefit, since I have not had grea t experience with this, would you want to amplify a little bit on that  ?
Mr. Hutchinson. Well, when the Procedure Act was passed the 

Congress evidently considered th at it was necessary to exempt members of agencies from he separation-of-functions prohibition in section 
5(c) . We think tha t it is just as necessary now th at this be done because of the very nature of the agencies, just as the Congress said then. 

Mr. Dingell. You mean because of the way it was previously? 
Mr. H utchinson. As it  was then. And, so, we fel t th at we should 

call th at to the attention of the committee and the Congress because actually, if  this were adopted as written, we think the Congress would be undoing something t ha t it  very wisely did just 14 or 15 or 16 years ago and without any compelling reason as far  as we know. We think 
the provision was valid then. We think  it  is just  as valid now. And, so, we think it ought to be preserved.

Mr. D ingell. Mr. Chairman, I  would like to thank you very much. 
I appreciate the courtey of my colleague in yielding to me.

Mr. Mack. Mr. Younger?
Mr. Younger. Very briefly, Mr. Chairman, I gather tha t one of the problems fac ing your Commission and the same one that was men

tioned yesterday by the Federal Power Commission is that there is not a clear delineation between which of these various acts are criminal and which are not. In other words, the bill would be better if we 
could clear up some of the acts and clearly delineate those acts tha t would be subject to criminal action. Is tha t your belief?

Mr. Hutchinson. Yes; I think it is, Mr. Younger. I t is a matt er very difficult to reach. It  is very difficult to draw these lines and be 
sure you have them in the righ t place. And, of course, our  purpose, as I  have said earlier, is to assist the committee in any way th at we can, and th at is what we seek to do by our appearance here this morn
ing. The problem is not an easy one.

Mr. Younger. Are you fami liar with H.R. 351 which is the bill th at 
I imagine the American Bar  Association had introduced?

Mr. Hutchinson. I don’t know that I am, Mr. Younger.
Mr. Younger. The Commission hasn’t considered the terms of t hat  bill in connection with H.R.  14?
Mr. H utchinson. As far as I know, Mr. Younger, we have not been asked or invited to comment on H.R. 351, and, so, my answer to your question has to be in the negative.
Mr. Younger. One other question which is a lit tle beside the  point  today, but I  have had a lot of correspondence on it. As long as you are here, I would like to ask you a general question.
Does your Commission feel th at the excise tax on transportation is retarding  the railroads and buslines and steamship lines and all modes 

of transporta tion in the  proper  fu rnish ing of tr ansportation ?
Mr. Hutchinson. Yes, we do, Mr. Younger. We have taken this 

position a t least since 1948, and recently before the  Ways  and Means Committee, and prio r to that, before the Senate Surface Transpor tation Subcommittee.
Mr. Younger. Thank you, Mr. Chairman.
Mr. Mack. Mr. Hemphill ?
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Mr. Hemphill. I want to commend you for  the statement you made 
a minute ago about a Member of Congress appearing before your 
Commission. I would like to ask if your Commission has in contem
plation any such thing as a rule 14 as promulgated by the Civil Aero
nautics Board.

Mr. Hutchinson. I s this the rule, Mr. Hemphill, that relates to 
appearances of Members of the Congress before agencies ?

Mr. Hemphill. Yes.
Mr. H utchinson. We have no such proposal under  consideration.
Mr. Hemphill. I want to thank you for that .
I have before me an excerpt from the American Bar Association 

report in which they quoted the original task force of the Hoover 
Commission back in 1955 which pointed to private communications. 
Now it is my opinion th at rule 14 as promulgated by the CAB is noth 
ing more than empire building under the guise of righteousness.

I would like your opinion as to whether or not it is p roper for  a 
Member of Congress, try ing  to represent his people’ to write a lette r 
which is made a part of your file in any case which is contestable. Do 
you think th at is proper  ?

Mr. Hutchinson. To w rite a letter ?
Mr. H emphill. Yes, si r; to be made a p art  of the public file on the 

hearing. Write a le tter and express his views or ask for an appear
ance to be heard.

Mr. H utchinson. Well, so far  as I  know, th is has been permit ted 
throughout the long history of the ICC. Lette rs are placed in the 
public file, as you say, and, as I indicated earlier, Members in the 
past—well, I wouldn't say frequently, but occasionally have argued 
matters  before us in oral argument, and we have found noth ing wrong 
in this procedure, and, as somebody suggested a minute ago, maybe 
we haven’t alw ays given the Member as much time as he would have 
liked, but we have certainly welcomed appearances by Members of 
the Congress.

Mr. Mack. Commissioner, are you speaking now of Senators or 
Congressmen ?

Mr. Hutchinson. Well, may I pass that question, Mr. Chairman.
Mr. Hemphill. Well, our problem, as you probably recognize from 

the place tha t you hold, is exampled where a community writes to you 
and wants you to do something. You are elected to do something, 
if you can, to express their views.

Now, if rule 14 is adopted throughout  the regu latory  agencies, yours 
included, then the Congress is going to have to write back and say 
“I can’t do anyth ing” and tha t doesn’t satisfy  our constituency or 
carry  out our representation, and I just  wondered if you would pro
pose any guidelines for Congress to appear in these matters rather  
than  have the empire builders just shut  the door in our face.

Mr. Hutchinson. Well, as I tried  to indicate previously, Mr. 
Hemphill, we have seen no need for any guidelines, prohib itions or 
any other actions by the Commission in this area. This has been no 
problem to the ICC.

Mr. Hemphill. Thank  you very much, sir. I appreciate  your 
expressions.

Mr. Hutchinson. Thank you.
Mr. Mack. Mr. Collier?
Mr. Collier. Thank you, Mr. Chairman.
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Mr. Hutchinson, first I  want to  compliment you on your s tatement 
because I think  it points up some of the real difficulties that we get into 
in attempting to legislate in this area.

As you know, the s tatutory provisions of the bill are reinforced by 
requirements for public disclosure which bring  many questions to 
my mind. Taking a hypothetical case, if an ex parte  communicant 
contacted the Commission or a member of the Commission, made a 
verbal statement which was completely fallacious but which was de
rogatory and perhaps even libelous: as I inte rpre t the provision of this 
bill it would require tha t this be made a  m atter of public record. Is 
tha t correct ?

Mr. Hutchinson. Well, yes, I  think so. I wouldn’t say tha t the 
bill would require a member to  publish a libel, but it does require 
these communications to be made public.

Mr. Collier. Now, if I might  belabor tha t point, because I  have a 
specific incident in mind where th is was the situation and where an 
applicant was maligned by an ex pa rte communicant. Under the pro
posed legislation the irresponsible statements of an ex parte communi
cant in this case would then be a matter of public record. What, in 
effect, would this create? Certainly it would not be a healthy situa
tion either for  the Commission and certainly not for the party involved.

Mr. Hutchinson. Well, I believe I would have to recognize tha t 
there might be statements of the nature  tha t you are concerned with 
tha t would be better not published.

Mr. Collier. But  if this bill is passed in its present form you would 
have no choice but  to publish it under the on-the-record provision of 
this  law.

Mr. Hutchinson. I  think  perhaps tha t is correct; yes, sir.
Mr. Collier. The time is getting late. That is all I have.
Thank you, Mr. Chairman.
Mr. Mack. Mr. Curtin ?
Mr. Curtin. Mr. Hutchinson, I  was very much interested in your 

statement as to how f ar down the line you felt the employees of your 
Commission should be bound by this proposed legislation. I am some
what curious as to why you feel all shouldn’t be, even if they are not 
on a policymaking level?

Mr. H utchinson. Well, let me attempt to answer your question in 
this way:

Legislation normally, in my conception of it at least, is usually in 
response to a need, and we simply see no need to extend th is to  people 
who have no responsibilities in connection with the problem itself. 
But  in this connection may I say th is, tha t these matters are no real 
problem to the Commission. We simply don’t allow people, the parties 
or anyone else, to discuss these matters  with us ex parte, and neither 
does our staff, and, so, really the subject matte r tha t is under dis
cussion is not, as we see it, any sizable problem at all to the Com
mission.

Mr. Curtin. Of course, we all realize tha t normally these res tric
tive rules are required for one er ring  person rather than the vast ma
jori ty who are not at fault.

Mr. H utchinson. Yes, but  I  am inclined to feel th at this language 
tha t has been under discussion here this morning would include many 
others. In  other words, the  people who really have no opportunity
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to  err  so to speak because the y have no th ing to  do with  th e sub jec t 
mat ter.

Mr . Cur tin . Th an k you.
T hat  is all,  M r. Ch airma n.
Mr. Mack. Mr. Ch air ma n, hav e you ever ha d any one make an ex 

pa rte con tac t ?
Mr. H utc hinson . Are  you  addre ssing  the quest ion  to  me per 

son ally  ?
I  have  never had one th at  I  cons idered impro per. I  h ave ha d some 

situa tions , altho ug h I  have  no  specific ins tance in mind, b ut  I  a m s ure  
I  have had some whe re I  h ave  h ad  t o cal l a hal t to a discu ssion . I  do 
th at  f ree ly and have done  it and wil l con tinu e to  do it, and I  t hi nk  in  
th is  th at I  spe ak fo r eve ry mem ber of  the  Commiss ion and the staf f, 
too. We  sim ply  do no t allow  peop le to  discuss th ings  with  us th at 
are n ot  pr oper.

Mr . Mack. You have  ha d occasions when you  have ha d to  cal l a hal t to the  conversa tion  ?
Mr. H utc hinson . Yes, bu t if  you asked me fo r a specific example I  co uld n’t giv e it  to you,  at  lea st not a t thi s s itt ing .
Mr.  Mack. Would th is  preju dic e a case pend ing before  the Com 

miss ion as f ar as  you a re c oncerned ?
Mr.  H utc hinson . No t in the  leas t. I t  has no t p rejud ice d, has ha d no preju dicia l effect at  a ll.
Mr . Mack. You have ind ica ted  th at ex pa rte con tac ts are ap pr opr ia te  and even necessary in yo ur  t est imo ny.  Is  t hat cor rec t?
Mr.  H utc hin son. In  some instances, ye s; necessary and  pr op er  in 

orde r to  meet the responsibil itie s th at  t he  Con gress has  given us.
Mr. Mack. We ll, then  yo ur  decis ions are  no t made on the record . Is  th at  correct?
Mr.  H utc hinson . Oh, yes.
Mr.  M ack. They are  ?
Mr. H utc hinson . Th ey  are m ade  on the record .
Mr. Mack. We ll, the n, if  th at is tru e, why are  the ex pa rte contacts n ecessary  ?
Mr.  H utc hinson . In  the  off -the -record ty pe  o f p roceed ing , in  o ther 

words  proceedings no t on the reco rd, and  also  re la ted to those th a t are  on the  record in the  a rea  of  procedure, fo r exam ple.
Mr.  Mack. Re lated  to the record , off t he  r eco rd.  Th en  it  e ith er  i n

fluences your  decis ion, has  a tend enc y to influence yo ur  decis ion, or, else, i t i s com pletely unneces sary .
Mr.  H utc hinson . We ll, in these areas where  so-called  ex pa rte com munica tion s are  prop er , why , n atur al ly  we con duct a siza ble  p or

tion of ou r b usiness by th is  me thod. In  th e on- the -record cases where 
such  con tact s, such com munica tion s are  n ot  p rope r, we sim ply  do no t allow them . We  don’t lis ten  to t hem .

Mr.  Mack. Well, in yeste rday’s appeara nce the Ch airm an  of  the CA B said  th at  the y dec ide thei r cases  on th e re cord.
Mr.  H utc hinson . We  decide cases on the  rec ord , yes, sir . We  ha ve 

about 7,300 for ma l cases filed wi th  us each  ye ar  which  we disp ose  o f on the reco rd.
. Mr. Mack. I t  seems to  me th at  if  you  decide the m on the rec ord  
it  wou ld n ot  be nec essa ry f or  th e ex par te  con tac t.

Mr.  H utc hinson . On ly in a reas-----
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Mr.  Mack . An d the  ex pa rte  conta ct sho uld  become a par t of the  
record.

Mr. H utchinson. On ly in areas re la tin g to pu rely  pro ced ura l 
matters.  We believe,  as I  suggested  in my tes timony , t hat  the  p rovi 
sions of th is  bill , if ado pted, should  be confined to the me rits of  on- 
the-recor d proceedings.

Mr. Mack. Well, now, wo uld n’t H. R.  14 ten d to make wh at  you 
refe r to  as ex pa rte contac ts p art  of  the  rec ord  ?

Mr. H utchinson . Yes, in the  sense  that  i t requ ires that  it  be p lace d 
in the public  file or docket .

Mr. Mack. Tha t would not be objectionable  as fa r as you are  con
cerned, would it?

Mr. H utc hinson . No. As I  in dic ate d, we do thi s now.
Mr. Mack. Tha t is writ ten com munica tions or  does th at  include  

oral  communicat ions?
Mr. H utc hinson . I re fe rre d only to wr itt en  communicat ions .
Air. Mack. Would most  of  your  ex pa rte con tac ts be wr itt en  or 

oral  ?
Mr. H ittchtnson. Oh,  I  wou ld judg e th at , fa r and away, the  

major ity  of such  con tact s or  att em pted  con tact s wou ld be in wr iting , 
by lett er.

Mr. Mack. Th ey  wou ld be i n w rit in g ?
Mr. H utc hinson . I th in k so.
Mr. Mack. Then do you th in k th at  w ha t you do have , even if  they  

are  ora l, th at  the y should also be inc luded as par t of the official 
record  ?

Mr. H utc hinson . We ll, th is wou ld be a very difficult mat ter to 
man age , so to speak . You  would  hav e to have someone tak e down 
the  con versat ion  and then you wou ld pro bably  have an arg um ent  
af te r tha t abo ut wh at th e conv ersatio n was.

As lon g as the  do cum entatio n of  i t was m ade by someone othe r t han 
the comm unicant.

Mr . Mack. Cou ld you have the substance of the  conversation 
recorded wi tho ut much  diff iculty?

Mr. H utchinson. I t  could be done,  bu t, as I say, it  m igh t produce 
a lot  of argum ent s as to  wh eth er the con vers atio n or the  stat ements 
were fa ithf ul ly  recorded.

Mr. Mack. Do n’t you agree th at  if  a reques t is m ade solely to secure 
inf orma tio n respec ting  the  sta tus of  the  case, th at  th at  migh t be ap 
prop ria tely  ha ndled  by the sec retary  for  th e Commission .

Air. H utchinson . Well, we had  some discussion p rev iou sly  on t ha t, 
Mr. Chairman. I t  ce rta inl y could be h andle d that  way.

As I said  ea rli er  in the case of the  In te rs ta te  Comm erce Commis
sion, it  would  o ften sim ply  a dd a step  to th e pro ced ure  an d thi s might 
mean in some cases an ex tra  day  t hat  the  M ember of Congres s would  
have to wa it to get th e r eply to his  inq uiry.

Air. Mack. Tha t would be the  case if it were directed  to the  C ha ir
man of th e Commission.

Air. H utchinson . 'Well, as I  ex pla ined e arl ier , i f—yes, t ha t is ri gh t.
Of  course, if the  com mun icat ion were  add ressed to the sec reta ry, 

then ther e would be no a dd itio n of a step.
Air. AI ack. Now is the sec retary  invo lved  in the decisional process?
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Mr. H utchinson. No, he is not involved. As fa r as the decisional 

process is concerned, he corresponds, I suppose, more to the clerk of 
a court, lie is the recork keeper, the official record keeper for the 
Commission in its proceedings cases.

Mr. Mack. Then don’t you think, if any inquiry  is a legitimate 
inquiry concerning the sta tus of the case, tha t it would be preferable 
to have the secretary handle this matter so that the inquiry would not 
be expanded into the merits of the case ?

Mr. Hutchinson. I think it  would be fine.
Mr. Mack. Tha t was my idea on this, of having this secretary.
Mr. Hutchinson. But, as I indicated earlier, Mr. Chairman, our 

experience has not indicated tha t we would be able to persuade the 
Members of Congress to direct all such inquiries to the secretary, and 
certainly I know of no way we could persuade the general public that  
it should address such inquiries to the secretary rath er than to the 
head of the agency.

Mr. M ack. Mr. Chairman, could I  ask you this question : Have you 
ever advised the Congressmen to make these requests to the secretary’s 
office ?

Mr. Hutchinson. I have not made tha t suggestion. I am advised 
by the Commission’s secretary, who is a staff member of many years’ 
standing, tha t we have not so requested or so asked the Members of 
Congress. I doubt that we would ask Members to do this. We might 
suggest it, but I doubt tha t we would ask that  Members do it unless 
you pass a law directing us to do it.

Mr. Mack. Well, as a matte r of fact, you have not asked the industry  
to indirect their  inquiries to the secretary’s office either ?

Mr. Hutchinson. Yes, tha t is in our rules of practice. Some in
quiries pertaining to a proceeding including the filing of pleadings 
and everything per taining to the case are addressed to the Commission 
through the secretary. It  is rule 1.3 of the Commission’s general rules 
of practice.

Mr. Mack. And the status inquiry should be directed to the secre
tary’s office ?

Mr. H utchinson. Under the rule t hat  I  have just referred  to, yes, 
sir;  that is correct.

Mr. M ack. Well, isn’t it a fact  that the industry applicants who are 
parties  in cases pending before the Commission do not direct their  
status inquiries to the secretary’s office ?

Mr. H utchinson. Well, there are inquiries tha t are otherwise di
rected, but the bulk of the inquiries pe rtaining to the status of pro 
ceedings and the filing of pleadings, everything perta ining to the case 
by and large are directed to the secretary in response to the invitation  
contained in rule 1.3. But the Chairman does get some inquiries, and 
I think perhaps other members of the Commisison get similar in
quiries. It  is true also tha t the examiners who handle cases get some 
inquiries. But the rule provides for addressing such communications 
to the secretary.

Mr. Mack. I thin k it is a very good rule.
Mr. Hutchinson. We would like to see it followed more religiously.
Mr. Mack. T)o you consider it would be improper if some party in

vited  you to have lunch with him, and in the course of the conversa
tion he inquired about the status of a case before the Commission?
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Mr. Hutchinson. Well, let me answer tha t this way: I  wouldn’t 
like it. If  it  were purely a sta tus matter , t ha t would make it a litt le 
more palatable  than otherwise, but an inquiry  of this kind from a 
par ty or his counsel should come to the Commission through the sec
retary . But even the strictes t ru le has to be enforced with some rea
son, and so I don’t believe I would leave the luncheon table unless 
he persisted.

Mr. Mack. Would you consider refe rring  him to the rule?
Mr. Hutchinson. Refe rring  him to the rule?
Mr. Mack. Yes.
Mr. H utchinson. Yes, I think I would in a courteous, dip lomatic 

manner. I think one of  the jobs of this ICC is to get along with 
people who are willing to be gotten along with, and I  don’t think you 
can just go about reading  everybody olf who doesn’t do exactly as 
they should about every rule tha t we have in the book. I think you 
have to temper rigidity  with reason.

Mr. Mack. I unders tand; I agree. But your rules should apply 
universally ?

Mr. Hutchinson. It  should. It  does apply universally. I  couldn’t 
say tha t it is enforced 100 percent, but I would say tha t this is our 
purpose however good or badly we are doing in this area. We are 
trying all the time to do better.

Mr. Mack. Are there any fu rthe r questions ?
Mr. Chairman, thank you very much fo r your testimony. I  notice 

you have several of your colleagues with you today. If  any of them 
have additional  statements they w ant to make-----

Mr. H utchinson. Thank  you, Mr. Chairman.
Mr. Mack. Incidenta lly, Mr. Chairman, you d id a good job.
Mr. Hutchinson. Thank you, Mr. Chairman.
May I just indicate for the record those who are here: the Vice 

Chairman of the Commission, Commissioner Murphy, and Commis
sioner Tuggle  who is a member of our legislative committee, was si t
ting  with me a t the table; Commissioner Abe MacGregor Goff; the 
Commission secretary, Harold D. McCoy; an Associate General Coun
sel, Charlie II. John s; our legislative counsel Mr. Spicer; and our con
gressional liaison officer, Mr. Hardin,  Dale Hardin.

Thank you, Mr. Chairman.
Mr. Mack. Thank  you.
The committee will stand adjourned until  10 o’clock tomorrow.
(Whereupon, at 11:50 a.m., the committee adjourned, to reconvene 

at 10 a.m., Thursday, Jun e 8,1961.)
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H ouse of Representatives,
Committee on I nterstate and F oreign Commerce,

WasAinptfon, D.G .
The co mmittee  met,  pu rsua nt  to notice, a t 10 a.m.,  in room 1334, New 

House  Office Bui lding , Ho n. Oren H ar ri s (ch ai rm an ) pre sid ing .
Th e Chairman . The committee  wil l come to o rder.
Th is m orn ing  we are  gla d to have  D r. Geo rge P . Baker , p rofes sor o f 

tra ns po rta tio n,  H ar va rd  Gradu ate School of  Bus ines s Adm in is tra
tio n, and Mr. Ba ke r is also pres iden t of  the Tr an sp or ta tio n Associ 
ati on  of Amer ica.

Mr. Ba ke r is here  to test ify  on H. R.  14, a  bil l to increase  th e effec
tive ness of  regu lator y agencies.

Mr . Baker , we a re  glad  to  welcome y ou back to the  committee. We  
do apprec iat e the  contr ibu tion you h ave  m ade  h ere tofore  on th is  sub
ject . We  know of  your  in ter es t in  it,  an d we welcome you  ag ain  
tod ay.

STA TEM ENT  OP GEORGE P. BAK ER, PROFESSOR OF TRA NSP ORTA
TION, HARVARD GRADUATE SCHOOL OF BUSINESS AD MINIS
TRATION; PRESIDEN T, TRA NSP ORT ATION ASSOCIATION OP
AM ERICA ; ACCOMPANIED BY ROBERT E. REDDING , VICE CH AIR
MAN AND GENERAL COUNSEL, TRANSPO RTA TION ASSOCIATION
OF AMERICA

Mr. Baker. I  apprec iat e very much, Mr . Ch air ma n, the  chance to 
test ify aga in.

I  wou ld apprec iat e ha ving  M r. Ro be rt Re dd ing , who is vice  ch ai r
ma n and g enera l counse l o f the  T ra ns po rtat ion Associa tion , here wi th 
me, i f I  may .

Th e Chairm an . Ve ry  well.
We  a re gla d to  have you, Mr. Re dding , ap pe ar  with Mr.  Ba ker.
Mr.  B aker. My nam e is Geo rge P . Baker . I am pro fes sor  o f tr an s

po rta tio n at  the H ar va rd  Gr ad ua te  School of Bus ines s Adm in is tra
tion, Bos ton,  Mass. I  am ap pe ar ing tod ay  as pres iden t of  t he  Tra ns 
po rta tio n Associa tion  of Am eric a, wi th general  offices located a t 1710 
H  St reet  NW., W ash ing ton , D.C .

My sta tem ent is offered in conn ectio n wi th  H. R.  14, which  is en 
tit led the “Ind ep en de nt  R egula tor y Agencie s Act  of 1961.” Th is  bil l 
is des igne d to “prom ote  the efficient, f ai r,  and indepe nd en t” op erat ion 
of  the  Civ il Ae ron autics Bo ard , the Fe de ra l Comm unicat ions Com
miss ion, the Fe de ra l Powe r Com miss ion,  the Fe de ra l Tr ad e Com mis-  
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sion, the Interstate  Commerce Commission, and the Securities and E x
change Commission. I wish to express the support of the Transpor ta
tion Association of America for the prompt enactment of this excellent 
legislation, including only a few suggested changes which I shall de
scribe in my remarks today.

I. For the information of the committee, TAA is a nonprofit re
search and educational institution made up of users, investors, and 
carriers of all modes who collectively devote thir  efforts to the de
velopment and implementation of sound national policies aimed at 
the creation of the strongest possible transporta tion system under 
private ownership and operation.

All policy positions developed by the association are studied care
fully by eight permanent committees or panels composed of repre
sentatives from users, investors, and air transport, freigh t forwarder , 
highway, oil pipeline, railroad , and water carriers. These panels, 
as in the case of the position stated on behalf of TAA today, make 
individual recommendations to the 100-man TAA board of directors, 
which then takes final action.

II.  TAA has a deep interest in the subject matte r of the legisla
tion now under consideration by this committee. TAA members 
are concerned with the condition of our national transportation  sys
tem which constitutes a vital and significant industry in our national 
economy and has become an integral part  of our daily living. Its 
operation is regulated in many respects by many of the Federal 
administra tive agencies here under review.

In recent times the independent agencies have become more and 
more influential in regulating the health of the transportation indus
try. In addition, as the regulatory functions of such agencies have 
broadened, it is impor tant tha t the normal incidents of due process 
be followed. These include the assurance tha t agency decision fol
lowing a hearing will be predicated on the evidence, pleadings, and 
other documents of record in the proceeding. In short, TAA believes 
the time to be ripe for legislation which will, as a matter of law, 
prohibit  and effectively prevent the eroding influence of ex parte 
pressures and representations.

Approximate ly a year ago I testified before this committee on 
behalf of TAA to express the unanimous opinion of the TAA panels 
and board of directors that  such legislation should be enacted with 
all possible dispatch. I believe th at the Transportation Association 
of America was the one industry group which appeared before this 
committee to advocate such legislation. It is a privilege for me to 
appear once again to reemphasize our conviction tha t legislation such 
as II.R . 14 should, with the few changes listed below, be enacted by 
the Congress.

II I.  Following the hearing held by this committee in the 86th Con
gress, Mr. Chairman, you introduced II.R. 12731 which, on July 1, 
I960, was reported unanimously by the Committee on Inters tate and 
Foreign Commerce with some minor amendments. Thereafter the 
TAA panels carefully reviewed the contents of II.R. 12731 as re
ported, and the TAA board last January recommended its enact
ment except tha t it took no position on tha t part of the bill dealing 
with what now appears as section 11 of II.R. 14; namely, amend
ments to the Communications Act of 1934.
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You will recall th at  last  year  I testi fied  in support  of  leg islation  
insofar as it pe rta ine d to the  In te i’sta te  Commerce Commiss ion, the  
Civil  Aeron aut ics  Bo ard , and the  Secur itie s and Excha nge Com mis
sion. In our la te r con sidera tion  of th is  sub jec t, the  TA A pan els  
recommended  th at  our policy pos ition should be made appli cab le to 
the oth er three  agencies covered by H.R.  12731; nam ely, the Federal  
Powe r Commiss ion, the Fe de ral  Comm unicat ions Com miss ion, and 
the Federal  Tr ad e Commission . Th is view was based upo n the  b elie f 
th at  some decisions of each of these othe r th ree reg ulato ry  agencies 
do affect one or  more of the  modes of tra ns po rta tio n.  As a conse
quence , the  TA A bo ard of directors  voted  to endorse  the  con ten ts of  
H.R . 12731 as it  appli ed  to all six regu la tory  agencies.

Ina sm uch as H.R.  14, prese ntly unde r con sidera tion by th is  com
mit tee , is identi ca l in con ten t to  the  form er  H.R.  12731, as rep or ted , 
ou r Jan ua ry  1961 po siti on wou ld equall y apply.

We  do wish  to  offer fo ur  specific addit ion s and  one lim ita tio n to 
H.R.  14 which we believe  will  fu rther  p rom ote  the efficient, fa ir , and 
ind ependent o perat ion  of th e agencies invo lved .

(1) Or al ex pa rte com munica tions to an agency mem ber, hearing- 
officer, or employee  invo lved  in th e decisional process: Sect ion 7 (a )( 1 ) 
proh ibi ts,  except  in circ umstan ces  au tho riz ed  by law, a pa rty to  an 
“on  the record  pro cee din g” or  p erson ac tin g on beha lf of  such  pa rty,  
fro m com mu nicatin g ex pa rte —
with respe ct to such proceeding, directly or indirectly , with  any agency mem
ber. hea ring  officer, or employee involved in the decisional process * * *.

Th is proscr iptio n is esse ntia lly sim ila r to th at  sta ted  in H.R. 6774 
un de r consider ation las t year by th is com mit tee whi ch embraced bo th 
wri tte n and ora l commun icat ions . Indeed , the committ ee's  repo rt  
accompan ying H.R.  12731 sta ted  th at  such  lan guage was int ended to 
ap ply “to o ral as well as writ ten  com municatio ns.”

Sect ion 7 (b)  of  H .R. 14 prov ide s fo r t he  dis positi on of  such ex par te  
com municatio ns, b ut  only if  the y a re w rit ten .

TA A wou ld like  to  urg e, as i t did  la st y ear, th at  ora l as well as w ri t
ten com munica tion s should be tre ated  alike  unde r the  law, inc lud ing  
being sub ject  to the  criminal penal ties of  section 7 (f ) of  the  bill.

While we ackn owledge th at  the  reduct ion  to wri tin g and  filing of 
or al  com munica tions may  invo lve a burden som e prob lem to the 
agencies,  we believe a conside rabl e amoun t of ex pa rte  communica 
tions  in the  pa st  have been ora l in na ture  and th at  all reasonable 
steps should now be tak en  to min imiz e the continuation  of  such im 
pr op er  conv ersa tions.

(2) Oral ex pa rte  com munica tions by an agency member, he ar ing 
officer, or  employee involved in the  decis iona l process : The conside ra
tions  I have  jus t advanced relative to ora l com munica tions made to 
age ncy  p erso nne l should,  in our  jud gm ent, apply  e qually to such com
munications by any  agency member, he ar ing officer, or  employee in 
volved  in the decis ional  process to a pa rty to an “on the  record  pr o
ceeding” before  the agen cy, or any  person ac tin g on beha lf of such 
pa rty.  Whil e such com mun icat ion ap pe ars to be proh ibi ted  by sec
tio n 7 (a )( 2 ) of  H.R.  14, no provision is made in section 7(c) of  the 
bil l fo r rec ord ing  any  such communica tion , nor do the criminal pe n
al ty  provisi ons  of section 7(f ) of the  bill  embrace  oral  com munica
tions by such  personnel. We  believe th at  these pro vis ions sho uld  ap 
ply to oral  as well as wr itt en  com munica tion s of  th is  na tur e.
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(3) Disqua lificat ion  of pa rt ie s:  You  will  recall th at  H.R.  6774, 
unde r con sidera tion  a year ago, pro vid ed  in subs tance t ha t any  v iola
tio n of the st an da rds of co nduct imp osed in suc h bil l—
by any par ty to the  proceeding, or by anyone acting for or in his behalf, shal l be good cause, in the agency’s discre tion for  disqualification of such parties. 
At th at  time TA A sup ported a recommen dation of the  Am eric an 
Bar  As sociatio n t ha t it  wou ld be de sirable to impose such d isqualif ica
tions only  in a proceeding  where in the ex pa rte  offe ring  occu rred . 
Th is view was ado pted by the  committ ee in repo rti ng  H.R.  12731 
and is set  fo rth  in section 7( d)  of II .R . 14.

The committee did  not,  however, endorse  anoth er TA A recom
menda tion  in thi s connection, which  we wish  to resubmit fo r your  
carefu l con sidera tion  at  th is time . As we sta ted  las t yea r, TA A 
would , in a dd itio n, lim it such disq ual ificatio n to licensin g proce edin gs 
as defined in the  Ad mi nis tra tiv e Pro ced ure  Act.  We  reached th is 
jud gm ent because in cer tain  proceedings othe r than  “licens ing,” such 
disquali fica tion  could be dis criminatory to innocent pa rti cipa nts. 
Fo r example, disq uali fica tion  of a ca rri er  pa rty in an adversa ry ra te  
case involving  diff eren t modes of tra ns po rta tio n mi gh t well res ult  in 
depri vin g a sh ipp er  pa rty  of a fa ir  and  reasonable rat e in such  pr o
ceeding.

We fu rthe r sub mit th at  such disq ual ificatio n in lice nsin g proceed
ings shou ld follow  only if the  vio lation of H.R.  14 w ould  occur  a t t he  
dire ctio n, acquiescence, or rat ific ation  o f the pa rty bein g disqual ified.

We feel th at , p ar tic ular ly  where  cr imina l pen alti es are involved,  th e 
pa rty lit igan ts are  entitl ed  to rely  on and  be pro tec ted  by all  reason 
able s tat utory sta nd ards  governing pe rsonal  conduct.  The a pp lic ab il
ity  of sta tu tory  pen alt ies  should be clea rly defined. We th ink th is 
addit ion al condition is desirable .

Fina lly , TA A wou ld recommend th at  jud icial remedies unde r the  
usual conditions  for  abuse of agency discre tion in apply ing  such sanc
tions continue to  be available .

(4) Or al sta tus  inq uir ies : Sect ion 8 o f H.R.  14 pe rta ins  t o wr itten  
requ ests  fo r informa tio n about the  st atu s of an “ on th e re cord proce ed
ing” which, by defin ition  in the bil l, are  not deemed to be ex pa rte  
communicatio ns. In  the  int ere st of max imum pro tec tion  of the  in
tegr ity  of the  ind epende nt reg ulato ry  agencies, we believe th at  H.R.  
14, as  fina lly enacted , shou ld also embrace ora l pro ced ura l inquiries, 
wi th provision fo r rec ord ing  and filing the  same in agency files.

(5) Noncr imina l pen alti es fo r agen cy pe rso nn el : H.R.  i4  provides 
only  fo r criminal  pen alti es—section 7(f ) of  the  bil l—for  vio lations  
by agency personnel  of the  sta nd ards  of conduc t so imposed . The  
bill  does not con tain  any non crim ina l pen alti es sim ilar to those pr e
scribed in H. R.  6774, such as disquali fica tion , censure, suspensio n or 
removal from office of such personnel. I t  i s o ur bel ief th at  such pen
alti es would serve to reduce fu rthe r the exten t o f ex pa rte  com mun ica
tions, pa rti cu larly  in instances  whe re wi llfu l vio lations  of H.R.  14 
would not have occurre d or  wo uld not be rea dil y susce ptib le of proof.

There for e, we recommend th at  the  comm ittee  incorp ora te penalties 
of th is na tur e into  such leg isla tion  for  a pp lication  agains t agency  p er 
sonnel  (a) tra ns mitt ing ex pa rte  comm unic ations to l iti ga nt  pa rti es  o r 
thei r rep resentativ es, (b)  fa ili ng  to make prop er  disclosure  thereof,, 
(c) giv ing  impro per conside ration to ex pa rte commun icat ions  re-
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ceived from such outside parties, or (d) removing improperly the 
records o f ex parte communications from agency files.

This, Mr. Chairman, completes my statement of the TAA position 
on the bill currently before you. I wish to commend the chairman 
and the members of this committee for  thei r interest in improving the 
regulatory processes of the independent agencies. The TAA, which 
reflects the views of those who are regulated  by these agencies, hopes 
that such legislation will  be enacted during the  cur rent session of the 
87th Congress.

Mr. Chairman, we have here representatives of several of the regu
lated industries whom I would like the privilege  of introducing to 
you on the chance tha t they would like to make some supporting  
statements.

The Chairman. Very well, we would be pleased to have them.
Mr. Baker. We have Mr. John Lawrence, managing director of 

the American Trucking  Association.

STATEMENT OF JOHN LAWRENCE, MANAGING DIRECTOR, 
AMERICAN TRUCKING ASSOCIATIONS

Mr. Lawrence. Mr. Chairman, as indicated, my name is John 
Lawrence, and I  am managing director of the American Trucking 
Associations.

I merely would like to state, if I may, to the committee tha t we 
concur in the statement  and position presented by Dr. Baker on be
hal f of the Transpor tation Association of America.

The Chairman. Than k you, Mr. Lawrence. We are very glad to 
have you with us today and have your statement supplementing 
Dr. Baker’s.

Mr. B aker. We also have Mr. Gerald Finney, general attorney of 
the Association of American Railroads.

STATEMENT OF GERALD FINNEY , GENERAL ATTORNEY, 
ASSOCIATION OF AMERICAN RAILROADS

Mr. F inney . My name is Gerald Finney, as Dr. Baker  has said. 
I  am general attorney with the Association of American Railroads.

The rai lroad  panel, which is one of the panels that operates through 
the TAA, did support and help formulate  the position taken by Dr. 
Baker today, and I am only here to subscribe, on behalf of the rai l
roads, to what he has said.

The Chairman. Thank you, Mr. Finney. We are g lad to have you 
with us and to have your statement complementing the statement 
made by Dr. Baker.

Mr. Baker. We have Mr. Frederick Poole, assistant  general counsel 
of  the Association of Oil Pipelines.

STATEMENT OF F RED ERICK POOLE, ASSISTANT GENERAL 
COUNSEL, ASSOCIATION OF OIL PIPELINE S

Mr. P oole. As stated, the name is Fred Poole.
I  would like to iterate that our oil pipeline panel par ticipated  in the 

formulation  of the statement, and is glad to  endorse and support  it.
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The Chairman. Mr. Poole, we are glad to have you with us repre
senting your indust ry and complementing the statement made by Dr. 
Baker.

Mr. Baker. We also have Mr. Donald Durand , assistant general 
counsel of the Air Transport Association of America.

STATEMENT OF DONALD DURAND, ASSISTA NT GEN ERA L COUNSEL, 
AIR  TRAN SPORT ASSOCIATION OF A MERICA

Mr. Durand. Mr. Chairman, my name is J . D. Durand , associate 
general counsel, Air Transpor t Association.

Through the air transpor t panel of the TAA, the airline indus try 
partic ipated in the formulation of the policy decisions on which Dr. 
Baker’s statement was based, and, therefore, we subscribe to his 
statement. We support enactment of thi s bill.

Mr. Chairman, we may want to file in a shor t time a memorandum 
of suggested technical dra fting changes in the bill. Would tha t be 
possible? Would the record be open for a short time to receive such 
a statement i f tha t is necessary ?

The Chairman. Well, Mr. Durand, we will be very glad to have 
such addi tional comments as you would like to file, within a reason
able time, of course.

Mr. Durand. They would not reflect a different policy than that  
contained in Dr. Baker’s testimony. They would be for technical 
and clarifying reasons.

The Chairman. The committee would be very glad to receive your 
suggestions.

Mr. Durand. Thank you, sir.
The Chairman. And we are glad to have you with us.

STATEMENTS OF GEORGE P. BA KE R AND ROBERT E. RED DING—  
Resumed

Mr. Baker. Mr. Chairman, tha t completes our presentation.
The Chairman. Dr. Baker, let me thank you for your statement 

to the committee on this problem.
As you have had these several months to review and reconsider 

this entire problem, I want to compliment you for the work tha t you 
and your organization have done toward tryin g to perfect some ap
propriate legislation in this field. We are encouraged by these people 
coming with you here today and indica ting their  interest, substan ti
ating  what you have said in connection with this problem.

Mr. Mack, do you have any questions?
Mr. Mack. Dr. Baker, do you feel that  enactment of this legisla

tion would considerably improve the situation in the regulato ry 
agencies regard ing ex parte  contacts? I should say improper ex 
parte contacts.

Mr. Baker. I think it would, Mr. Mack, yes; I think it would if 
you look ahead over the years. I think r ight now tha t there has been 
so much publicity about this kind of thing  over the past few years 
tha t I imagine there is great caution. But  1 think as you look ahead 
it would be highly desirable to have the law fairly clear on these 
matters.
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Mr. Mack. Now, most of the agencies today have a code of ethics, we will say, tha t they are supposed to adhere to and abide by, but we have found application of th is code less effective with in the agencies. Do you feel this  situation  would be different, that application  would be more effective ?
Mr. Baker. I do, sir. I think there is a difference between, apparently, the way human beings are made, living w ithin a self-made 

code within the agency; tha t is, the breaking of a self-made code within an agency and the breaking of a law.
Mr. Mack. Thank  you, Mr. Chairman.
The Chairman. Mr. Collier?
Mr. Collier. Yes.
Dr. Baker, we have not clearly established, or at least it has not 

been clearly established in my mind as to what would constitute a violation, if this law were passed, on the part of a Member of Congress who was acting in the role of an ex parte communicant.
With  no inten t to put  you on the spot, just how fa r would you say tha t a Member of Congress should be permitted to go in the role of 

an ex parte  communicant in dealing with any pending matte rs before an agency?
Mr. Baker. Well, I  would like to ask Mr. Redding to comment with respect to whatever I say on this. He is a lawyer, and I am not. 

But  as I followed these considerations as they went through our panels and so fo rth, and we finally reached a position on it, it  was my understanding tha t no distinction was drawn between a Congress
man’s rig ht and privileges and dangers in  this regard  and th at of  any other citizen.

Mr. Redding. Mr. Collier, to supplement Dr. Baker’s statement, I was present when Mr. Boyd appeared on behalf of the Civil Aero
nautics Board and answered a series of questions along this line, and 
I know that the members of the committee propounded various questions to him about who was a party  and when does one become a part y and what may a Congressman have to say on these matters.

As I unders tand the present practice of the Civil Aeronautics Board, the Members of the Congress are now proscribed from appear
ing at the oral argument  stage in these cases heard by them, and I 
understood Mr. Boyd to comment that no Member of Congress would be permitted to appear in such a proceeding unless he had previously appeared  in testimony at the hearing stage.

I would not question part icularly  the interpretation he places on 
thei r regulations, but  I  would only add tha t it does seem to me that i f a community wished to be represented at an oral argument  by a 
Member of the Congress and would appropriate ly advise the Docket 
Section at the Board tha t this individual was the ir counsel for tha t 
purpose, even though he had not testified at the hearing, that this would seem to me to be appropriate .

I  want, of course, to  state that I am speaking only from my own 
personal opinion. This matter has not ar isen before the panels of the 
TAA, but it does seem to me that , certainly  under tha t circumstance, 
a Member of the Congress would be permitted , and proper ly so, to appea r formally as counsel for a party to the proceeding.

Mr. Collier. Dr. Baker, refe rring  to the last-----
The Chairman. Would the gentleman yield at tha t point before you go furth er?
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Mr. Collier. I  would be very happy to.
The Chairman. I think it  is pretty important.
Mr. Redding, do you feel then tha t a Member of Congress should 

be given special status in connection with such matters  before a regu
latory agency, that  he could appear  at any stage that  he might desire 
or feel necessary in serving the public so long as it is a matte r of 
public notice and an open hearing, and in a proceeding whereby all 
parties are given an opportunity to be present ?

Mr. Redding. Tha t would certainly satisfy my beliefs in this regard, 
Mr. Chairman. I feel-----

The Chairman. The reason I suggest th at, if the gentleman from 
Illinois would permit, there was some discussion, rather thorough 
discussion the other day. I have suggested heretofore a procedure 
in a matter  of this kind before agencies where there could be or was 
an attempted ex parte contact to be made with the  Commission about 
a given problem, that  it would seem to me th at if tha t party would 
seek an appointment with the Commission or a member of the Com
mission and notify all parties  to the proceeding tha t such appoint
ment is sought and a meeting will be held and they have an opportuni
ty to be present at the meeting, it should seem to me tha t would be 
appropr iate  and would not be contrary  to what is undertaken here, 
and could very well in many instances expedite the proceedings before 
the Commission, whatever they might be.

I make that statement again to my colleagues for our consideration 
because I intend to bring it up some time in the future.

It  would seem to me that so long as it is a public proceeding where 
all pa rties to it have a right  to be present when whatever the problem 
is is discussed with a commissioner or the commission, then it would 
be perfectly legitimate and of service to the people in whatever prob
lem they have.

Mr. F riedel. Will the gentleman yield on that  for just  one ques
tion?

Mr. Collier. I am pleased to yield.
Mr. Friedel. You are speaking about appearing before the Com

mission. How about correspondence ?
The Chairman. Correspondence is taken care of in the bill because 

it is p rovided in the bill tha t it should be referred to the Secretary, 
and the Secretary shall incorporate  it  in the public files.

Mr. F riedel. The other day I  mentioned to Mr. Boyd tha t if I were 
to write the CAB at the request of a Baltimore City civic group 
rega rding something t ha t had been delayed for  2 years, and ask them 
to expedite it and cite a few instances why it should be hurried, he 
said that  t hat  was a two-part issue: one, yes, I could make an inquiry 
but I couldn’t state any facts in favor  of it, although they would be 
in writ ing.

The Chairman. You could state any facts you wanted to, but they 
would be required to be put in the public file for observation by any
one who might want to see them. Tha t is what the bill provides for.

Mr. Collier. I am inclined to pursue tha t ju st one step further.
In  taking strictly  a hypothetical case where an application for 

auth ority would be pending lie fore a commission, if it came to the 
atten tion of a Member of Congress—and I repeat this  is a hypothetical 
case—if it came to the attention of a Member of Congress that the
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actions of an examiner were unethical or appeared so, would the 
Member of Congress then be restrained from submitting such informa
tion to the Commission ?

Mr. Baker. I would not think so. The point seems to me tha t what 
he does submit be available to all those who may be affected by it. 
The knowledge tha t he has given tha t information should be avail
able to all the other parties at interest.

Mr. Collier. And that, in fact, would be the duty and responsibility 
of a Member of Congress if  such information came to his attention 
during the course of a pending action.

Let me go, i f I may, to the fourth  page of your statement, Doctor, 
and specifically with reference to the  matter  of oral statements of an 
ex parte  communicant. Wha t protection would an ex parte communi
cant have against possible misquotation or the misconstruing of an 
oral statement in the process of reducing this to writing ?

Mr. Baker. This certainly is a problem. I suppose the only pro
tection he has is tha t the law requires tha t the memo, let us say, tha t 
the commissioner would make and place in the file is in a public file 
and that  if he feels tha t this is an incorrect statement, that he, thereby, 
is aware of i t and can protest that  it is an incorrect statement.

I suppose the main purpose is to try  to discourage this kind of 
communication anyway. There are risks involved which perhaps  
make the risks themselves of misquotation act as one of the major 
incentives not to make the call.

Mr. Collier. Part icularly  if, in good fa ith, the oral argument, in 
the process of reducing it to writing, resulted in an omission which 
could be very significant in the purpose of the statement.

Mr. Baker. Yes.
Mr. Collier. That is all I  have.
Mr. Mack. Mr. Moulder?
Mr. Moulder. I refer to your s tatement about the r ight of a Mem

ber of Congress to appear  as counsel. Maybe you would like to clari fy 
that.  I  may have misunderstood you.

Mr. Redding. Well, Mr. Moulder, let me see if I can explain  it in 
this fashion.

A party to a proceeding, to begin with, as I  understand the mat ter, 
having practiced before the Civil Aeronautics Board and other agen
cies for some years, is either an applicant in an adjudicatory case or 
a party-intervenor. You acquire th at status either by virtue of filing 
the application or by virtue of the  agency granting you the privilege 
of intervention.

Such a par ty may be represented by counsel, and the B oard’s rules 
of practice, for example, provide for such a par ty to be represented 
by counsel of his choice. Such counsel normally are attorneys in the  
practice of law and, for the most pa rt, here in Washington, who are 
versed in the complex field of administ rative law.

At the hearing  s tage relevant evidence is normally offered in these 
proceedings before the hearing examiners, largely under the guidance 
of counsel, and may consist of testimony ei ther by the  part ies or by a 
Member of Congress or  any individual who wishes to present such 
evidence. The case moves along through the procedural stages for 
briefing purposes, and ultimate ly for the presentation of oral argu
ment before the agency.
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Now it  would seem to me, ha ving  rep resent ed per son ally var ious 
State s and citie s and chambers of commerce, th at  any pa rty , whether 
it  be  such a civic pa rty  or  even a ca rr ie r pa rty , wou ld have the  pr iv 
ilege, i f i t so desired------

Mr. Moulder. Of  emp loy ing-----
Mr.  Redding. Of  emplo ying a Mem ber of Congress, if  you  please, 

to  r epres ent i t any pro ced ura l stage in the  case pro vided th is emp loy
ment were placed on the record  a t the ap prop ria te  office of  th e agency 
as is th e no rmal practic e, and  th is  is why I  com mented th at , as I  viewed 
the situa tion, if a com munity  in yo ur  S ta te  would  pr ef er  to  have  you 
ap pe ar  as its  counsel of record  a t a ny  stage  in  th at  pro ceeding, i nc lud 
ing  ora l arg um ent, it  wou ld be privil eged to so des ignate  y ou if  you 
were wi lling  to  do it.

I  fu rthe r feel, however, th at  in you r p res en tat ion  be fore th e agency , 
your  p res en tat ion  should  be based upon the  fac ts of  re cor d, of  course.

Mr. Moulder. Tha t is  all .
Mr.  M ack. Mr. Gle nn ?
Mr.  Gle nn . Well, do you  th in k th at , fol low ing  the line of ques

tio ning  by Mr.  Moulde r, there wou ld be any  confl ict of  int ere st in a 
Congressm an ap pe ar ing  and rec eiv ing  a fee as counsel fo r a pa rty - 
lit ig an t before t he  Commission?

Mr. Redding. I t  is en tirely  possible t hat  th is might  be th e case , p ar
tic ular ly  if  the re were several com munities in a given area  seeking 
service and  t hat  th e g ra nt in g of  service to one co mm uni ty migh t mean 
the  loss or  den ial or  serv ice to  an ad joi nin g com mun ity. Th is is en 
tir ely possible, and  I  wou ld thi nk , Mr. Glenn,  t hat  you wou ld have to 
evaluate  t his  p oss ibil ity in any  pa rti cu la r instance .

Mr.  Gle nn . Do you th ink th at  burde n should be on the  Congres s
man  or sho uld  be placed wi th the  Commission to  so adv ise him ?

Mr.  Redding. I would pe rso nally  feel  it should be th e b urd en of the 
Con gressm an him self to decide wh eth er he, in good conscience,  could 
prop erl y rep res ent a given com munity  or  an are a in  a g iven  proceeding  
unde r the c ircum stances.

Air. Moulder. Wo uld  th e gen tlema n y ield?
Of  course, in stat ing my position I  don’t th ink a Member of  the 

Congres s should be p erm itted  to be authorized to serve  as  a counsel or 
an att orney befo re any Gover nment  reg ulato ry  agen cy and receive a 
fee fo r hi s se rvices as counsel. T mean in the p rac tice of  his  profe ssion . 
I  oppose t ha t. I  say  th at th is would be wrong .

Mr. Rogers of Flor ida. I  th ink the re is a criminal statute aga ins t 
that .

Mr.  Moulder. W he the r it  i s a conflict of inte res t, Pa ul . W here t he 
Governmen t is a pa rty to  it,  th en,  of course, i t is pr oh ibi ted  by  sta tute . 
But  you are refe rri ng  to  where the  G overnm ent  is no t a pa rty -li tig an t 
to the  proceeding.

Mr. Redding. Yes, sir .
Air. Glenn . Tha t is all,  Air. Ch airma n. Th an k you.
Air. AIack. Air. Fr iede l ?
Air. F riedel. Air. Re dd ing , I  am glad you were h ere  t he  o the r day 

when I asked a question  of Air. Boyd, of the  CAB. I  m ent ioned th at  
a civic  gr oup in Ba ltim ore  C ity  filed an ap pli cat ion  and wen t th roug h 
th ei r pro cedure  about inad equ acy  of  service at  Fr iend sh ip  Airp or t. 
Tha t proceeding went on fo r 2 o r 3 years.  Aly q ues tion  was t hi s:
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Would it  be im proper fo r me, as a Con gressm an—an d I  am no t an 
at to rn ey ; I  wo uldn 't receive a  fee—to write to the CAB and  comp lain  
abo ut the  delay and the n cite  some fac ts as to  why  I  feel it  sh ould be 
speeded u p, because i t is causing Ba ltim ore  C ity  g re at  h arm ? Wo uld  
th at be unethical  ?

Mr.  Redding. I  believe you are  s peaking o f the  inad equ acy  case  in 
vo lving  the  B alt im ore-W ashin gto n area, are  you  not  ?

Mr. F riedel. Yes.
Mr.  Redding. An d your  inq uir y pre sum ably was made or  would  

have been made af te r th e case  was su bm itte d to  the  Boa rd  fo r decision ?
Mr. F riedel. Y es ; 2 or 3 year s a fte r.
Mr.  Redding. Yes, sir.  Un der the  fra me wo rk of  the bill , H.R.  14, 

of  course, it  would  seem to m e that  an inq uiry of t hi s na tu re  involving 
the pro cedural  sta tus of  the  case wou ld be pr op er  and wou ld be h an 
dled as th e b ill provides. Wh en you ind ica te, however , th at  you wou ld 
contemp late inc ludin g fac ts in your  c omm unicat ion  of  cu rre nt  si tua
tio ns  which you feel  should  encourage  the agen cy to move more ra p
idly, I  th ink you  a re approa ch ing  a borderl ine  s itu ati on  because, as so 
fre quen tly  happens in  these  proc eed ings , there is conside rabl e tim e 
which  elap ses fro m the  close of  the record  u nt il fina l decis ion by the  
agency.

The Bo ard  2 weeks ago h ea rd  o ral  argu men t in a case t hat  went to  
pr eh ea rin g conferen ce more th an  31/2 years  earlie r. I t  wou ld seem 
to me t hat  thi s is w here  th e p rob lem  lies, t hat  once the reco rd has  been  
closed, the  B oa rd ’s judgme nt should  be based upon the  fac ts of  re cord 
which have  been sub ject ed to sc rut iny  and  the crucib le of cros s-ex ami
na tio n, and, there for e, in your com municatio n, if  you were  to adduce  
ad di tio na l fac ts th at  were  n ot  prev iously  s ubmi tted even tho ugh la te r 
occurrin g, t hi s would n ot  be a p rope r submiss ion. Yo ur  remedy would 
be to hav e a motion  filed wi th  the  agen cy req uesting  the  agen cy to 
reopen  the case mo me nta rily  to receive thes e newly esta blis hed  fac ts, 
an d th e agency  ha s done th is on occasion.

Mr.  F riedel. We ll, the n, my interpretat ion,  if  we pass  th is bi ll, H .R . 
14, is th at  the  only pro ced ure  t hat  a Mem ber of Congres s would have 
is to wr ite  and make an inq uir y abo ut the  case, ra th er  t ha n ask to ex
pedit e it  or an ything  else.

Mr. Redding. We ll, it  seems to me th at , ce rta inly  unde r the  pr ov i
sions  of  th is  bill , you are  pe rfe ctl y en tit led  to plac e such  an inqu iry  
before  the  agen cy req uesting  exp edi tiou s ha nd lin g,  as a part  o f your  
inq uir y of pro cedural  sta tus . The difficu lty aris es in the  basi s fo r 
which  you seek th is  exp edi tious hand lin g and the  exten t to  which  in  
th is com munica tion  you could re fe r to fac ts a, b, c, a nd  d . Th is is t he  
problem area, of course , and  I  can only------

Mr.  F riedel. I  un de rst an d th at , bu t you ge t these officials in the 
city o f B alt imore , an d these  civic-minde d group s th at  keep wri tin g yo u 
le tte rs  s ay in g:
Th is ha s been going  on for 2 or 3 years . W ha t is being done abou t it?

We  are rep res entat ive s of the  people . I f  we can’t do t ha t, because we 
might  be br eaking  the  law , wha t a re we elected  for  the n ? W ha t w ould 
be t he  answer ?

Mr.  Redding. Yes, th is  is underst andable , an  un de rst an dable rea c
tio n on th ei r p ar t,  I  q uit e agree.
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Mr.  F riedel. I  don’t wa nt  my hands to  be tie d because I  wa nt to  
rep res ent the  people . I  wa nt  to be sure the bi ll doesn’t go too far. I  
don’t wa nt to vio late  th e law  in any  way,  b ut  I  s til l wa nt to serve  the people.

Mr.  H em phill . W ill  t he  g ent lem an yie ld ?
I  th in k if  y ou don’t pas s some leg islation, wh at is goi ng to  h appen 

is t hat  the empire b ui ldi ng  is  go ing  to keep on, like the  CAB is t ry ing 
to do, and unde r the guise of  righ teousness , and I  th ink you  ha ve got  to  do some thing.

Mr. H em ph ill. I  t hi nk  th e p eop le hav e a need  fo r som eth ing  to  be passed.
Mr.  F riedel. Let ’s ge t more exa min ers  and more help . They do prolo ng  the  cases.
We ll, th an k you ve ry much.
Mr. Mack. Mr. Devine ?
Mr.  Devine. You wou ld agre e, wou ld you not , th at it  is a leg iti 

ma te func tio n of a Mem ber of Congres s to at  le ast  m ake  a  sta tus  i nqu iry  on a p endin g case?
Mr. Redding. By all means.
Mr.  Devine. Do you th in k th at  should be recorded in  the  files?
Mr.  Redding. Yes, sir.
Mr.  Devin e. Do you feel  m embers of any o f th ese r egula tor y agen

cies, of Fe de ral Tr ad e Commission, Fe de ral  Comm unic ations Com 
miss ion, or  Civi l Ae ron aut ics  Bo ard , when a congres sional inq uir y 
comes in merely ask ing  the sta tus , th at  th at  w ill influence any  o f the 
members of the Board  or  exam iners to give  i t any  special tre atm en t?

Mr. Redding. I don’t know th at  it  would necessa rily do so, Mr. 
Devine,  no, sir.  How ever, it  seems to me th at  the problem  here  is 
es tab lishin g gro und rule s fo r ha nd lin g com municatio ns of all types 
and th at  a Member of  the Congress, as much  as any  othe r pa rty , is 
pe rfe ctl y en tit led  to  comply wi th  these g rou nd rules in seeking in fo r
ma tion, the basic  objec tive  bein g to eliminate to the  m aximum exten t 
the  typ e of ex pa rte  com municatio ns th at  have occurred,  at  least we 
have heard  occu rred , and wh eth er or  no t such an inq uir y would in 
fact  influence a mem ber of  the  agency is difficult to  say , o f course,  but 
my fee ling abo ut it is—and  again  I  am spe aking  only  personally  and 
no t fo r TA A—that , in the in ter es t o f expedit ing  caseloads, we sh ould  
hav e rules and reg ula tions  alo ng the lines th at  you hav e here in  
H.R.  14, and th at  if  there are  to be any  subsequ ent subm issions of 
fact  by  a  Member of Congres s, t ha t it should be throu gh  th e channe ls 
whi ch I chara cte rize no rm all y inv olv ing  a motion  to  reope n the  case. 
Th is i s fre quently  the si tuat ion and ------

Mr. Devine. I t  wou ld be yo ur  fee ling th at  H.R. 14 is designed to  
preven t those p rac tice s th at  a re beyond the s tat us  inq uir y ?

Mr.  R edding. Yes, s ir ; of course.
Mr . B aker. Mr.  Devine , can I  co mment on that  also  ? Mr. Re dd ing 

has had  expe rienc e m uch  closer th an  m ine. I t  is  20 yea rs since I  was 
on th e C AB.

I  th in k it  is possible to  have a sit ua tio n whe re a simple sta tus  in
qu iry , if  made oft en eno ugh  and  by the chair ma n of  a committee let 
us say, can  have some effect. Th is isn ’t  o ften bu t it  i sn’t too ha rd  t o 
imagine a situ ation  where fa ir ly  constant , str on g inq uir y fro m a 
Con gressman who obviously, because  of  t he  grou p lie rep resent s geo
graphica lly , the  commiss ione r can  well know th at his int ere st is ex-
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tremely strong in this case, and if it is even simply a question as to 
status, it can have some of the undesirable effects.

Mr. Devine. Two-way street.
Mr. Baker. Yes.
Mr. Devine. Tha t will be all.
Mr. Mack. Mr. Moss, do you want to be recognized at  this  time ?
Mr. Moss. I haven’t had an opportunity to read the statement, Mr. 

Chairman.
Mr. Mack. Mr. Rogers ?
Air. Rogers of Florida . Yes, I have a question following tha t of 

just a moment ago.
Even though a Congressman may make inquiry in a number of in

stances, if he doesn’t go into the merits of the case but he simply is 
asking for  some decision to be made, what is your feeling about th at ?

Mr. Baker. Well, as long as this is made clear, as long as this is 
his desire, that  seems entirely proper  to me.

Mr. R ogers of Florida.  And, also, he may say that he desires some 
service; he doesn’t care who provides the service, but he feels tha t 
this community is entitled to service.

Mr. Baker. Mr. Rogers, if the question o f service to the commu
nity  is not what is being decided but  only who gets it, this, then, is 
not the question at issue th at he is tak ing part in. If , of course, both 
issues are there, one, it seems to me, would be improper to get into ; 
the other, it would not.

Mr. Rogers of Florida . Well, if he desires service into a certain 
area, suppose they have no air service and he feels tha t this com
munity is entitled to air service and he simply puts tha t, says tha t 
certainly  someone should provide service here. It  is our  feeling the 
people of the area have expressed that to me as the ir representative. 
I  feel this is a legitimate request for some service, but the Board 
is to decide who is to give it, of course. They do get into the problem, 
I  realize, too, whether there will be an economic justification. But  I 
think  it becomes, there, a very narrow line as to what the Congress
man could do, but to represent his people properly he is going to feel, 
I think, tha t he ought to make their  views known as their  representa
tive tha t some type of service is necessary.

Now, certainly the CAB, i f i t were to go before the Board, realizes 
that the Congressman simply is giving an expression of the desires 
of the people there. Tha t would be expected. I don’t see why some
thing like that would be improper. That is a normal course of events, 
tha t they would want  some service if they are not getting  it, but not 
to actually go into the merits as to represen ting one airline or the 
other to see t ha t one gets a benefit. I think  tha t is a broad, general 
area that is a normal course to take, that i t should not  have such great 
influence on a board as to bringing  undue influence to gran t a permit 
to a certain line.

Mr. Baker. I would like to have Mr. Redding  comment on this 
because his own experience is very much in this area, but my memory 
is tha t these are some of the toughest cases for the CAB to decide, 
tha t they are setting themselves up with a limited amount of money 
and they are often talking in such a case about a feeder airline service 
which is going to be subsidized and th at there were competition, as it 
were, competition for money that  the Government is going to pu t into
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th is  k ind of  thi ng  a nd  where it may not be a cle arly adve rsa ry  p art y,,  
nevertheles s it  is a difficult que stio n fo r the  Bo ard  to decide, and to 
some e xte nt the  t hr us t of  th is bill  is to reduce p ressures of  one kind  o r ano the r.

I  w ish Mr. Redd ing  would comment on wh at po int in t he  p rocedu re 
he th inks  th is  kind  of  va luable  inform ation  sho uld  be fed  into the  record.

Mr.  Redding. We ll, I  don’t know th at  I  can imp rove very much on 
Dr . Ba ke r’s comment. I ce rta in ly  feel th at  you sho uld  be en tit led  to place the inquir y you describe.

I  fran kl y feel, Mr.  Rog ers , th at  if  th is bil l were  enacted to dis 
cou rage the  typ e of com unicati ons  we all agre e sho uld  be discou raged and eliminat ed,  and if,  secondly , effective step s could be tak en to 
exped ite  decisions in thes e proceeding s, I th ink  you would find the  
pre ssures  fo r the  kin d of  inq uir y you describe and the  occurrence of 
fac ts since the close of  the record  to be reduced,  th at  is by closing 
the  ga p between the close of  the  record  and the  ul tim ate decis ion, it 
seems to me th at  a com binatio n o f thi s kind of leg isla tion  and  effective step s to reduce th is backlog of cases and urg e effective and  quick 
decis ions would solve the pro blem as best we c an hope for . I th ink 
th is wou ld ten d to reduce  the  exten t of  inq uiry by your  con stituen ts.

Obv iously,  i f time has elap sed  and they are anx ious to get  service,  
the y are  concerned abo ut it, you are  concerned  about it. And, of 
course, the  agency  is c oncerned . An d I th ink you shou ld be pr ivi leged 
to make your  inq uiry. Bu t, in my jud gm ent, the  most effective way 
to solve th is  gen era l problem is a com binatio n of these two steps I have s uggested.

Air. R ogers of  Fl or ida. Well, where you ask fo r service,  the  problem  
th at  I  ju st  posed the re,  whe re you are  ask ing  fo r service, to me, I am 
not sure th at  th at  goes so deeply into the  ad judica tory  process as 
much as it  is  more on t he  a dm in ist ra tiv e side of the  ag ency as fa r as a 
Con gressm an is conce rned.  Tha t is de ter mi nin g th at  the  service  sho uld  be extended to a certa in com munity . In  my mind,  the  area 
th at  is no t prop er  fo r the Con gressm an is t he  ad jud ica tio n as to who will benef it, wh at pa rt ic ul ar  line  or service goi ng in the re,  where an 
im prop er  influence by  a Con gressm an would help det erm ine  what  ai r
line. Bu t th at  is alm ost,  it seems to me, a diff erent degree.

Mr . Baker. I th ink it is defin itely a  di fferent degree. I th ink , ho w
ever , t he re are  s ituations—I  m ay well be w rong in th is—where real ly, 
ins tea d of ha vin g air lin es  com pet ing  to get  into a sing le point , you 
have got com munities com pet ing  as to which one sho uld  be the  non pro fit subsidi zed  po int on a lon ger  rou te, and it is only to the  extent  
th at  you have com munities com pet ing  th at  you are  like ly to have  a 
somewhat sim ila r sit ua tio n to air lin es com pet ing. Th at  is all.

An d it seems to me the question th at  comes here is at wha t point  your  desi res refl ecting those of  yo ur  constitu ents ge t fed  into the  record.
Mr. Re dd ing’s po int , I  th ink,  is th at  as long as—cert ain ly  they 

sho uld  be in the  reco rd. Wh en the record  closes the  prob lem gets 
difficult because  the re is such  a lon g ga p between the  clos ing of the  
record  an d the  decision, an d the n the  quest ion of wh eth er the re should 
be a fu rthe r ur ging  on yo ur  par t or  an addit ion al pu tt in g into  the  
reco rd, th is is the  prob lem. Bu t th at  yo ur  views get into  the  record 
when  the  reco rd is open,  it seems to me the re is no question at  all.
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Mr. Rogers of Florida. Yes. Well, I don’t think  anyone would 
say there is going to be a question there. This is where you make 
an inquiry as to expeditious handling and service.

Mr. Baker. It  seems to me there  is no problem even under this bill 
of expeditious handl ing if a lit tle argument for something is thrown 
in at the same time.

Mr. Rogers of Florida. Thank you.
Thank you, Mr. Chairman.
Mr. Mack. Mr. Keith ?
Mr. Keith . I personally have no questions, Mr. Chairman, but I 

would like to yield to my colleague from Illinois, tha t he may ask a 
question.

Mr. Collier. I have had an afterthought question here. Actually 
it is one I directed to Mr. Hutchinson yesterday and one which has 
implications that  bother me.

As you know, the statutory provisions of this bill are re inforced by 
a requirement for public disclosure of ex pa rte communications. If, 
then, an ex parte communicant made a statement tha t was entirely 
fallacious but  which was derogatory or even libelous, as I  understand 
it, if this measure is enacted into law tha t would become a matte r 
of public record. Now this would be, of course, a statement tha t 
would not be made under oath. It  could be most in jurious to a party  
litigant and, yet, under this law, this  libelous statement by, presum
ably, an irresponsible person would then become a matter of public 
record or subjected to public exposure. Is this a good thing?

Mr. Baker. May I comment on that, Mr. Collier ?
Mr. Collier. Yes.
Mr. Baker. This did not come up in the discussions within our 

group, within the TAA. So my views would only be my own. But 
it seems to me you have raised a very real problem which we did not 
discuss, and my own hope would be tha t the difficulties you raise 
would not prevent your going along with the approach of this bill 
but tha t some particular, specific handling of this kind of problem 
could be dealt with, because, of course, that  is a very real danger and 
if it is libelous and can hurt  a man’s reputat ion, because this is the 
kind of thing  that gets on the front  page whereas the correction gets 
on the inner page, I  would hope tha t in any bill you pass you could 
handle this  in some specific way as an exception, as it were, to the rule.

Mr. Collier. Because I have knowledge of an incident of this nature  
which did occur in the past. It  would seem to me that  we had better 
deal realistically with this possibility in forming final legislation.

That  is all I have, Mr. Chairman.
Oh, I beg your pardon.
Thank you, Mr. Keith.
Mr. Keith. I yield the floor back to the chairman.
Mr. Mack. Mr. Hemphill ?
Air. H emphill. I ’m sor rry to have missed par t of your statement, 

Doctor. I was delayed by a phone call.
Do you believe tha t any Board should consider what the Congress

man from the area affected thinks in making a decision ?
Mr. Baker. Well, I should think, Mr. Hemphill, this would be very 

pertinent  information to the Board member. I would hope simply 
that it would be fed into the record at the  time the Board is develop
ing a record on the case.
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Mr.  H em ph ill. I  am  ha pp y to h ea r th e firs t p ar t of y ou r s tate ment. Now, th e next sta tem ent I  a m going  to  add ress to  w ha t the  g ent lem an on your  righ t said abo ut a Mem ber of  Congres s being employed. I  th in k a  Mem ber o f the Congress  is em ploy ed f rom  the  da y he  is elected.I  th in k if  a bab y were  born tod ay , he  is my emp loyer as of  th at  mom ent. I  am  employed to  represen t my people .
Now, I  hav e no con trol  over  the stage at  which my constituen cy demands  my services. Th e only th in g I  can do when  the constitu ency calls  on me is t o make some e ffort to ca rry  o ut thei r i nd ivi dual or collect ive wishes. I t  has  been my th inking , as long as it  is open and  aboveboard—and  I  th ink the pre ss h as  a  r ig ht  to  ask me any  question any  t ime  abo ut an ything  th ey  w ant—I  th in k a Congressman ough t to be able  to com mun icate because otherw ise  you are  going  to cu t off these people fro m the  represen tat ion th at  th is pa rt icul ar  form of gov ernment is supposed to  gu ara nte e.
That  may  be a lit tle  elementa ry bu t I  th ink , to ge t back to basic th ing s now, if  I  com mun icate wi th  some board  and such  and such a community  w rites me and it  is my firm belief, af te r looking into it, th at  thi s com munity  wou ld be best  s erve d by the  ac tiv ity  in th is  connect ion, and  I  make it a part  o f the  rec ord , the n wh at  e thical  bounds have I  exceeded ? I t  is part  of  the  r ec or d; it is pu blic . I  h ave  r ep resented my peo ple ; I  have rece ived no fee oth er th an  the sa lar y I  get, which is fo r that and f or  all o ther  services.
Now, whe re hav e I  exceeded the bounds? Th is has tro ub led  me because o f the  s tatem ent m ade  by M r. Boyd which I  re ad , and  I  d idn’t get  a chance to  he ar  him.
Mr.  Redding. Well, I  feel th at one th in g th at  mu st always be kept in mind here is the  desir ab ili ty of the  agency proceeding as exp edi tiously as poss ible to decis ion. Th ere fore,  it should establ ish  clear - cut  rule s fo r the pre senta tio n of evidence at  p ar tic ul ar  tim es. Ev eryone should be famili ar  w ith  t hose rules . An d, in my judgme nt,  ev eryone should  be req uir ed t o comply w ith  these rules .
Mr. Moss. Would you yie ld ?
Mr. H em phill . Go ahead. Fi ni sh  your  sta tem ent , sir.Mr. Redding. In  my experience,  I  believe m ost com munities are on notice of  these proc eed ings  at  the ea rly  stages by vi rtue  of pr eh ea ring  conference  notices, by v irt ue  of  an y n um ber  of  sources  of  information th at cases are  pend ing . An d I  believe th at , general ly speaking,  the y are  on noti ce of when heari ngs are  h eld.  Th is is ce rta inly  more tru e tod ay th an  it was ove r the pa st  years. There for e, if  your  consti tue nts  reques t you  at  some pa rt ic ul ar  stag e in th is pro cee ding to make a rep res en tat ion  on th ei r beha lf,  it  seems to me th at  in the  interest s of  orderly  processes and to discourage app roache s by others  because o f th e appro ach you  m ight  make th at  was ou t o f k eep ing  with  orderly  processes, t hat  you should  a t th at  s tage comply wi th the rules whi ch pre scr ibe  t he  t im ing of  yo ur  presen tat ion  and  its con tent .In  othe r words, if  you are  reques ted  pr io r to the  he ar ing to  make th is  comment or  prese nta tio n, it  seems to  me you  could prop er ly  do so at  the  hea rin g. I f  it  develop s th at , as  a consequence o f br iefs  which are  filed or  somewhere alo ng th e lin e yo ur  c ommunity  feels  th at you should  tak e an active p ar t i n th e case, it  seems to me th at t hat  pre sentation, again , should be in keep ing  with  the Bo ard’s r ule s th a t govern  the p res en tat ion s by  all  par tie s.
Air. Hemphill. Let me make this statement.
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I am not going to vote to be in a position of sacrificing the  rule of 
justice for the rule of procedure because I am violently opposed to such 
a closed shop in the field of practice  before regulato ry agencies tha t a 
person down the line who normally pays taxes in this area  doesn’t have 
any chance at representation, and I am also violently opposed to saying 
to a community “You have a Congressman up there and he ju st can’t 
even appea r; his appearance is unethical,” when it is not unethical in 
any sense of the word. I t is what he is pa id to do so long as he  is 
honest, open, and above board about it. I don’t think he should get 
a fee for it, of course.

But the thing that  bothers me about the testimony I  heard here is 
the fact tha t we are try ing  to wrap this up so that the people are no 
longer represented and the only things tha t are considered are tech
nicalities 'which some very fine and experienced lawyers know some
thing about.

Now I  am a lawyer. I could make a motion. There wouldn’t be 
any effort. I could just call down and get somebody to send me a 
form, and I could make the motion; I  assume they are not too s trict  
in the ir practice. But some Congressman who is no t a lawyer is just 
at the mercy of the Phillistines, and tha t means his people down the 
line are, too. Or, perhaps, being a country lawyer, not knowing the 
technicalities, placing the procedural rules in such a way as to require 
certain things, and if you don’t do that, then the justice of the s ituation  
is waived in favor oi some procedural mistake, I  don’t want that to 
happen, and I  say th at not in any sense of argumentat ion but because 
I am trying to reconcile the ethics of the situation with the responsi
bility of public office. I t is a very serious matter with me because my 
people don’t have any other way to speak except through me up here. 
Most of them, as f ar as I  know, are so financially distressed tha t they  
can’t hire counsel sometimes to  do the things they want. So they go 
to th eir Congressman and want it for free, and we give i t to  them if 
we can, and we do our best. I think tha t is perfectly proper.

I will be glad to yield.
Mr. Moss. You mentioned the fact tha t Congress should be will ing 

to abide by the rules of the agencies. Don’t you think, if we are to 
have rules which limit  the r igh t of the  Congress to represent constitu
encies before these agencies, that these rules should be written by the 
Congress and not by the agencies ?

Mr. Redding. I think th at is perfectly appropria te if  you care to do 
so, Mr. Moss.

Mr. Moss. Don’t you think  we should ?
Mr. R edding. You can elect to do this as a matter  of legislation, or 

you can delegate tha t authority  to the agencies.
Mr. Moss. What we have delegated to the agencies is p art  of our 

authority, haven’t we ?
Mr. Redding. Yes.
Mr. Moss. The authority to regula te in these fields in each instance 

under the Constitution is with the Congress.
Mr. Redding. Tha t is correct.
Mr. Moss. Now did we delegate, along w ith the authority, cur re

sponsibility to regula te ?
Mr. Redding. I would think  not. I  would think tha t if the prac 

tices of  the agencies develop in such directions  tha t you of the Con-
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gress feel tha t they exceed reasonable bounds, you are perfectly en
titled  at that  stage to legislate on that  specific area.

Mr. Moss. Don’t you think we should ?
Mr. Redding. If  you disagree with the point of view of the agency, 

I th ink it is an obligation to advocate-----
Mr. Moss. I think it is an abdication if we have given the agency 

the right to circumscribe our action. I think the action of the CAB 
was improper in their  rule 14. I don’t think we ever told them they 
could limit our rights. I can find no place where we gave them that  
authority.

I think  when Congress intends to give an agency the power to lim it 
the rights of the Congress, tha t the Congress must speak specifically.

Now let us take a hypothetical case. The CAB now says t ha t we 
have to  enter a case a t the time of the examiner’s hearing. But sup
pose I  am elected after  the examiner’s hearing. Am I  then to be de
nied the right to represent the people who, through their  free exer
cise of the franchise, have selected me?

Mr. Redding. I would say not.
Mr. Moss, before you ar rived I commented on that question, that  it 

does seem to me to be perfectly appropriate  for a community to re
quest you to serve openly and of record as their counsel i f the com
munity so wishes.

Mr. Moss. Don’t you th ink tha t the Members of Congress, being, 
we will say, somewhat competent politicians, when they intervene they 
want the credit openly and fully ?

Mr. Redding. Surely.
Mr. Moss. And I don’t know of any of them tha t avoid this glory 

when it is possible to claim it. We usually operate quite openly. We 
release statements to our local papers, and we acquaint the people of 
our district with what we are doing in their behalf.

But now let us take a community. I t isn’t like, necessarily, an ap
plicant for a route. In  the community the question of adequacy of 
service becomes an issue in a municipal campaign, and it could 
conceivably.

Mr. Redding. Sure.
Mr. Moss. It  is very vital to some of these communities, and an 

adminis tration falls because it has not acted. Then is that community 
denied through  its Congressman the opportunity  to present its views? 
It  is the right  of the public to be represented in matters of importance 
to them.

Now, here in Congress we can always b ring a bill in at any stage 
of the proceedings on any of these matters if we want. This committee 
can act to report out a hill and order a route changed, or the certifica
tion of a carrier. Again we have not delegated but a par t of what 
authority we have under the Constitution, and I think  it would be 
wrong for  this Congress to permit  the  milking away of i ts rights un
less it  acts and acquiesces. If  i t wants to consciously give away part  
of its powers and put the people on notice th at it can no longer speak 
for them, then that,  I  think, would be a proper procedure. I might 
not approve it, but to have these agencies claim tha t they now have 
the ri ght  to do it, I think, is wrong and we shouldn’t do it here bv in
ference. If  we are going to do it  we should do it very directly, very 
specifically.
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I wan t to thank  the gentleman.
Mr. Hemphill. One of the things that  concerns me—and you can 

comment on i t as you like—is the fact t hat  by not considering, which 
apparently the CAB has not done, the Congress roles and responsi
bilities individually and collectively, they are ju st making these regu
latory agencies p ray for executive grab sometime in the future , and 
while industry  might think it would fa re better under the executive 
branch of the  Government than  under the legislative branch, it would 
not, in my opinion. 1 think it would be one of the saddest days for the 
part icular industries involved tha t they would ever hear of. And 
tha t concerns me a grea t deal because influence peddling  is at its 
worst a t the level of the executive branch of the Government. I think  
the Gold-fine case certainly emphasizes that, and other cases of tha t nature.

I was happy to hear tha t one of the leaders of the House said, when 
I first came up here, that  nobody ever approached him, and I am happy 
tha t nobody ever approached me on anything in any way tha t I 
thought was unethical or bribery or anything like that. And T am 
proud of  the fac t tha t we in Congress are not approached because they 
know they had better not approach us. If  somebody approached me, I  
would try to put him in jail. And tha t concerns me in this question 
we have before us today, tha t we are going to  generate a question, I  
am afra id, in which some people will try  to justi fy t aking  these regu
latory  agencies out of the Congress and putt ing them into another 
branch of the Government.

I would like you to comment on that pro or con if you care to.
Mr. Baker. Yes, sir, I w’ould like to, Mr. Hemphill. 1 would like 

to make very clear, of course, that  much of our discussion this morning 
has been in an area of natural ly great interest to you but which was not 
the pa rt I testified on for the TAA. These have been Mr. Redding’s 
views against his own experience.

Certainly this group tha t I am representing does not lean toward 
more executive control and less congressional control of independent 
agencies, and I  wouldn’t want any possible idea of tha t kind to be left 
by anything I have said. The agencies get their power from the 
Congress. I personally think tha t is where they should get it.

We actually have a position in favor of having various agencies 
elect the ir own chairman, and, natural ly, therefore, we would oppose 
any change in the ICC arrangement now whereby they elect their 
Chairman and he is not appointed by the President. So tha t, in gen
eral, my organization tha t I represent here leans away from any 
fur ther executive control.

Mr. Hemphill. Thank  you, sir.
Thank you, Mr. Chairman.
Mr. Mack. Mr. Curtin  ?
Mr. Curtin. Thank you, Mr. Chairman.
Mr. Redding, do I understand i t to be your position that in matters 

of communications by Members of Congress that such a Congress
man could have no greater or no lesser rig hts than an attorney who 
has been retained by one of the parties  to the proceeding?

Mr. Redding. This is, of course, a difficult problem area, Mr. Curtin, 
as to how f ar beyond the  status of formal counsel you would be pr ivi
leged to go.
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Ce rta inl y I  feel th at the publi c in ter es t would be served if  such  
com munica tions were  ma tte rs of pu bl ic record , and , fu rthe r, if  the y 
were to re frain fro m inc lud ing  fac ts th at  were no t previously au thor 
ized in the reco rd, because  fo r such  a communica tion  to con tain such  
fac ts and to be received by the  agency wou ld encourage  oth er pa rti es  
to  seek to follow’ the  same pr act ice .

So th at , whi le I  know  th at  a numb er of the  members of the ba r 
wou ld pr ef er  to have it  s aid th at  the  Mem bers  o f Congres s should be 
no more  or  no less in  terms of  pr ivi leg e th an  a pa rty to a case or  
counsel f or  a p ar ty  to  a case, I  would  c ert ain ly  feel th at  i f you were t o 
go fu rthe r th an  th at  and to hav e the pri vil ege of com municatin g to 
the agency at  an y t ime oth er th an  th e pr op er  time  f or  fi ling  p leadin gs 
th at  such  com munica tions should  be of  record  and con tain no fac ts 
outsid e th e reco rd.

I  th in k th at  wou ld definite ly be a step  in the  righ t direct ion , and I 
th in k th at  fi  it  were  possible to con form your  filing s wi th the pr o
ced ura l dat es th at are calle d fo r norm ally by the  pa rti es , th is would 
be even a m ore de sira ble  app roach.

Mr. Cur tin . I t  has been men tion ed by some of my colleagues th at  
oftent imes we don’t know abo ut a case un til  it  is prac tic all y at  the  
po in t whe re an  o rder  i s abo ut to be issued . An d, the ref ore, we could  
no t m ake the necessary rep res en tat ion s at  t he  t ime some of  these reg
ula tions—fo r exam ple,  ru le 14—would  requi re.

Do you th in k we should then  be pre clu ded  fro m doi ng anyth ing , 
such  as ma kin g inquiri es, because we, as Mem bers  of the  Congress,  
have no t met  the  ear ly  proce dural  requireme nts  ?

Mr.  Redding. I t  seems to me th a t at  th at stag e of the case, if  you 
were t o add ress a  let te r to  th e chair ma n of the  a gency and infor m him  
of  th e fact  that  you have just been noti fied  of th at , you feel under an 
obl iga tion on beha lf of your constitu ents to exp ress  yours elf  on the  
sub jec t and  you w ould requ est a pr ivi leg e of  a conference att ended by 
oth er pa rti es  of reco rd, th at  th is  wou ld no t be an inap pr op ria te  
request.

I feel gen era lly , however, th at  fo r the  mos t par t in these pro ceed
ings , more  and more, the com munities are  on noti ce and aler t to th ei r 
righ ts  and privilege s and the  r ule s of pra ctice,  and th at  t he tenden cy 
will  pro bab ly be less and less th at  you  wou ld be apprise d of these  
ma tte rs at  th e v ery  la st procedura l stage of  the case.

Mr. Cur tin. Th en you do feel  th at  the  rig ht s of the Members of 
Congress sho uld  not go much beyond  th at  of a ret ain ed  at torney  ?

Mr. Redding. I  th ink , ide ally sta ted , yes, I  th in k so.
As a prac tic al ma tte r, if you cou ld at  lea st achieve the  two  po int s 

I  hav e sugges ted , in my own personal  opinion, I  th ink th is would be 
a considerable  improve ment.

Mr.  Moss. Mr. Cu rti n,  would you yield  ?
Mr. Cur tin . Yes.
Mr. Moss. You  feel th at  r ight s sho uld  not  go  much b eyond those of 

an att orney ret ain ed  by the  pa rty . Do you  th in k the  respon sib ilit ies  
of  a Mem ber of Congress in th is  field go much beyond th at  of the  
at torney  ?

Mr.  Redding. I  th in k you hav e gr ea t responsibili ties  in th is area , 
Mr. Moss, and, of course , counsel is e ndeav oring  to  do his best  to rep
resent the  com munity . You are  equ ally  endea voring to do this . I  
th in k the re is a gr ea t deal  of equivalence here .
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Mr. Moss. Is there a fundamental difference in the manner of se

lection of the counsel and the manner of selection of the Congress
man ?

Mr. Redding. Of course, you are an elected representative of these 
people, and counsel is merely appointed; tha t is true.

Mr. Moss. They have a constitutional righ t to petition me. They 
have no constitutional r ight  to petition counsel.

Mr. Redding. Tha t is so.
I think  you are dealing with a difficult area here, and perhaps the 

prope r way to handle this would be by legislative direction by the 
Congress to clarify it.

Mr.Mack. Mr. Dominick?
Mr. Dominick. Mr. Redding, it struck me in the earlier part  of the 

testimony tha t what you were saying, in effect, is tha t all Members 
of Congress are parties  to any decision-making process of the inde
pendent agencies.

Now if we are to be trea ted as parties , then, speaking as a lawyer, 
I would want to be appearing at the  p roper  time, which is at the be
ginning of the case. So you might easily have 435 people in any p ar 
ticular big case appearing as parties of record on which the real pa r
ties of interest in this  case would have to file all thei r briefs , all thei r 
statements and include them in all the proceedings tha t go on both 
at the hearings before the adjudica tion officer and also before the 
board itself. It  certainly could do nothing but bog th ings down. I 
think everybody would agree with that.

So I wonder if we are not going too fa r in this congressional thing.
I subscribe 'wholeheartedly to what Mr. Hemphill was saying ear lier 

on the obligations tha t we have to appear and the fact tha t on many 
cases what we are doing is simply expressing the opinion of those 
people, by whom we have been elected, to the agency, not with any 
intent of swaying them but simply making sure—swaying them in 
an improper manner—but making sure that this opinion of these peo
ple is made known not  only through people who have a pecuniary in
terest by v irtue  of representing one line or another but as a general 
public concept.

Now do you think there is any justification in those statements tha t 
I have been making as to the possibility of delaying the situation rather 
than  improving it ?

Mr. Redding. Well, I feel tha t you do, of course, as an elected 
representative  of your area have a responsibility to represent that area. 
I don’t know that I would consider each Member of the Congress to 
be a technical pa rty to the case. I think we need to preserve the con
cept tha t the only persons who should be partie s in a case are persons 
who have a relevant interest in the part icul ar issue involved and that, 
whether th is party  is a c arrie r or happens to be a community, a com
munity is as much an adversary par ty as a carrier. A community has 
a number of facts to present justi fying its need for service. And, 
therefore, its presentation should largely  be governed by the same 
rules that would govern the presentation by carr iers, and  in the present 
state of the aviation art the CAB is now moving in a direction of a ir
ports which would serve a number of communities which in the past  
have been served individually.
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So my reaction to your comment is tha t I  feel th at the communities 
deserve representa tion and they deserve to be heard, but essentially 
under the same ground rules that apply to carriers , and I  would doubt 
tha t there would be very much delay involved in a presentation by you, 
sir, on behalf of a community or of your own point of view on a ma t
ter at the hearing stage if you were apprised of the pendency of the 
case at that  time.

It  seems to me tha t, on the whole, the most desirable thing here to 
achieve, whether it is a presentation by you as an attorney, not a 
Member of Congress, or by a Member of the Congress, is tha t tha t 
presentation be of record and tha t tha t presentation  consist of facts, 
evidence tha t is of record.

Those are the two principal  objectives in my judgment.
Mr. Dominick. Well, now, going on to the part icular bill before 

us for a minute, it is my understanding tha t i f we are to present any
thing  of record here we must do it either at the time of the original 
hearing  or must file a motion to reopen the  record for th is, and in the 
latter event, if we reopen the record, then we have to go ahead and 
file a motion, have a hearing  on this and go all through it just  as 
though we were a counsel of record. Is tha t correct ?

Mr. R edding. No, sir; tha t is not my judgment of the matter. My 
view may very well he at variance with tha t of Mr. Boyd. My view 
of it is that, you would be privileged to communicate, send a com
munication to the board at the oral argument as counsel of record 
at that  stage for a community, the facts and evidence that  were either 
developed at the lime of the hearing or were stipulated  into the record 
reflecting later traffic flows and the like which were published in 
known reference works.

It  seems to me you do have tha t privilege of making such a pres
entation on behalf of the community if it requests you to do so.

Mr. Dominick. As a lawyer in Colorado, for example, there have 
been occasions before the agencies t hat  I know of where the effect, of 
their  decision in a wholly different case in which we have no par t 
may have considerable bearing on what we are going to do represent
ing a client, in another area, and under those circumstances it, is pre- 
fectlv possible—in the past at least—to call up and find out what 
the status of the case is, and to find out where it is, whether legal 
briefs are, being required or what the possibility is in the opinion 
of the lawyers handling the case for the agency of filing a brief  as 
an intervenor or as an amicus—something of that  kind.

I would ga ther that  this type of activity  would also be prohibited 
then if this was an ex par te teelphone call of this kind. Would you 
think that  would be r ight  under the terms of this bill?

Mr. Redding. It seems to me tha t your  represen tation to the agency 
would be appropria te if requested by a party to the case, a com
munity already a pa rty or an applicant or an in tervenor to the case. 
The agency has processes by which any community in another area 
may express a desire to participate in th is case, and if its interest can 
be shown to be relevant and if it can be affected by the outcome of 
that  case, the agency has provision for gran ting  intervention to such 
communities.

The problem you are posing is one, I suppose, of this not being 
the case, the community not being a participant, not being an inter-
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venor and not having partic ipated and then requesting you to pre
sent a point of view to the agency on its behalf. In my judgment , 
I feel tha t if this practice were followed it would tend  to  encourage 
similar  practices in the future on a compounding basis tha t I feel 
would be undesirable.

I t seems to me tha t if you make such a presentation at a stage 
in the proceeding when th is other community is privileged to appear 
and, in fact, can present evidence under a CAB rule short of inte r
vention, tha t this would satisfy the requirements.

Mr. Dominick. I think  you went off on a subject which I  was not 
dealing with at  that part icular moment, just to set the record straight.

What I was concerned with was the possibilty of the fact tha t, 
in order to get informat ion on what was happening on a case, any 
lawyer anywhere would have to file a motion or would have to have 
a written document in which all parties  were notified th at you were 
seeking information instead of picking up the telephone and finding 
out how it stands.

Mr. Bedding. I see.
Air. Baker. I might comment on that.
As I unders tand the bill and with the suggested changes tha t we 

are for, this would be perfectly  proper for you to ask and to be given 
the information, but there should be a record tha t you had so asked 
for it, in the files.

Mr. Dominick. Thank you, Mr. Chairman. That is all.
Mr. M ack. Mr. Staggers?
Air. Staggers. I have no questions. I would like to make a com

ment, if I may, because I  didn’t hea r your  testimony, Air. Chairman. 
But  on this fundamental theory or philosophy of the Government, 
where the Congress turns  over its authority to an agency and says 
“We give you the authority that  has been delegated to us by the elected 
people,” and then we shouldn’t have any hand in how it  goes except 
jus t by one way or another, I think it goes back to a fundamental 
thing , to me, as Bob Hemphill  of South Carolina said, tha t in the 
bill of right s the people said they wanted one office that the King  
couldn’t touch, no other person in their  land, only responsible to them 
and responsive to them, and tha t was the members of the House of 
Commons.

AVell, when this  Consti tution was set up it was the same way here, 
that the people said we want one office t ha t is responsible to us tha t 
we can go to and that can’t be appointed. It  is the only office in 
America t ha t can’t be filled by succession or appointment. It  has to 
remain vacant unti l it goes back to the people either by special elec
tion or a general election.

Now we represent the people, and when they can’t come to us and 
say “Here, we want some help” I think  then we have delegated our 
auth ority to someone else that we were elected to do, and I  th ink tha t 
this Congress, if it passes a law giving away its right s to an agency 
tha t is not responsible to the  people, appointed by the President, ap
pointed by the executive office, the rig ht to make rules and regulations 
and other things, and if we proscribe or prohibit ourselves from 
appearing and giving our views or the views of the people whom we 
represent, I think then we are not following our constitutional gov
ernment.
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An d I  would  like to say th is,  t hat  I  c an remember before  th is very 
committ ee a few yea rs ago th e chair ma n of  an agency came here , even 
ad mitt ed  that  some of the  t hing s he ha d done  were wrong bu t he ha d 
the ri ght to do them unde r the au thor ity  th at  we ha d give n him, and 
I  don’t mind  even cit ing  the case. I t  was in the  Tu cker  A uto mo bile 
case in which  the chairma n foun d ou t ce rta in  inform at ion and gave  
it  to th e public  and r uin ed  th at  au tomobil e agency, t ook  i t o ut  of ex ist 
ence, and he did it  on his  own by releas ing  pr iv at e inform ation  th at  
was giv en to  him, and no one on ea rth can per sua de me th at  i t wasn’t 
done  because of  influences th at weTe brou gh t on him. I  so sta ted  
when the case was here before  th is  committee. An d I  believe when 
we hav e an agen cy th at  the Congress can  go to  and  i t is not  respo nsive 
to the  Congress, th en  we don’t have a  democracy.

I  sa y we have  the righ t to ap pe ar  b efore any  agency constitu ted  by 
the Government , to speak the views of  ou r people. So I  th in k if  we 
pas s a law th at  p rohib its  tha t,  I  t hi nk  we are  go ing  to  be in a s ad way 
sometime in Am eric a soon. That  is  o nly my view, and I  j us t wanted 
to  m ake  t hat  because I believe th at  a democracy div orc ing  t he  peop le 
and especia lly the weak  pe ople , t he kind  o f peop le th at  don’t  ha ve the  
money, as Bob He mp hil l said, to  hi re  counsel to do th is,  we are  t he ir 
voice and th at  is w hat dem ocracy  is  fo r, to  repres ent those who don’t 
have th e money and th e p ow er ; no t t hat  we t ry  to  dest roy  those above. 
We tr y  to make it  kin d of  be tte r an d to  help them . But  the y can 
tak e care of  themselves . I t  is those th at  can ’t th at  we hav e to tak e care of.

Tha t is my  phi losophy an d I  hope th at  we don’t give  away th at  au thor ity .
Tha t is  all , Mr.  Ch airma n.
Mr. Mack. Mr . Younger?
Mr.  Y ounger. Th an k you, M r. C hairm an.
I  wou ld lik e to ask a questio n in rega rd  to  a sta tem ent th at  was 

rec ently  made by the  C ha irm an  of the CA B which was  to th is  effect. 
They h ave  r ece ntly appro ved or  a dopte d a rule th at  a nyo ne who does 
no t ap pe ar  at  t he  h ea rin g cannot ap pe ar  at  the  o ral  argu men t befo re 
the Bo ard . Many times there are  cases wi th  rega rd  to appli cat ion s fo r routes.  We  know no th ing about the heari ng . Th e company 
doesn’t appeal to us on it.  They go  throug h the  he ari ng , and the  
he ar ing exa min er, may  find th at the  hea rin g e xaminer rule s a dversely 
to th ei r case and then the y have  the ora l arg um ent before  the board , and th ey  come to  us.

Now un de r th ose con dit ion s a nd  un de r t hat  ru le we cou ld n ot  r ep re 
sen t o ur  cons tituent s. We  a re  d ep riv ed  o f t hat  p riv ile ge  even tho ugh 
ou r oral arg um ent would be of  rec ord , made in publ ic.

Now do you th ink th at  th a t is good  business  as fa r as a ru le th at  
wou ld a ffect Congress?

Mr.  B aker. Mr . Y ounger,  th is  was not  discussed  w ith in ou r o rgan i
zat ion , so t hat I  h ave  no idea, fran kl y,  exa ctly  wh at  ou r groups  and 
committ ees and panels would  th in k on thi s. An d, so I  say , it  is 20 
years  since I  was  on the  CAB.

You  m ake  a  very  persuas ive  s tat em ent, bu t I  d on’t  know e nough to 
ans wer you.

Mr.  Younger. I t  seems to me no ru le sho uld  be made by a regu 
la to ry  body that wo uld exclu de a Memb er of Congress f rom  pa rt ic ip at 
ing in ora l arg um en t w hethe r he  a pp eared in the t ri al  exa minat ion  or
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not. I think  there is a fundamental princip le here. I think  the CAB 
is wrong in that rule though we only learned of that,  or I  only learned 
of it just the other day when the Chairman of the CAB appeared 
before us.

Tha t is all I have, Mr. Chairman.
Mr. Mack. Mr. Moss, do you have anything more ?
Mr. Moss. No, sir.
Mr. Mack. Thank you very much.
Mr. Baker. Thank you very much, Mr. Chairman.
Mr. Mack. Our next  witness this morning will be William L. Cary, 

Chairman of the Securities and Exchange Commission.
Mr. Chairman, we are very happy  to have you here th is morning. 

I understand this  is your first appearance before the House Inte rsta te 
and Foreign Commerce Committee as Chai rman of the Securities and 
Exchange Commission.

STATEMENT OF HON. WILLIAM  L. CARY, CHA IRM AN, SECU RITIE S
AND EXCHANGE COMMISSION; ACCOMPANIED BY EDW ARD  N.
GADSBY, COMMISSIONER; BYRON D. WOODSIDE, COMMISSIONER;
J.  ALLEN FREA R, COMM ISSIONER; WA LTER  P. NORTH, GEN ERA L
COUNSEL; DAVID FERB ER , ASS ISTA NT GEN ERA L COUNSEL;
AR TH UR  FLEIS CH ER, JR ., LEGAL ASSISTANT TO THE CH AI R
MA N; GEORGE P. MIC HAELY , JR ., SECU RIT IES  AND EXCHANGE
COMMISSION

Mr. Cary. It  is, sir, and I am delighted to be here.
Mr. Mack. We are very happy to have you here this morning.
Mr. Cary. Mr. Chairman, members of the committee, I am William 

L. Cary of New York, Chai rman of the Securities and Exchange Com
mission. I am accompanied today by three of my colleagues.

Mr. Mack. Mr. Chairman, would you like to introduce your col
leagues at this time ?

Mr. Cary. Commissioner Gadsby, Commissioner Woodside and 
Commissioner F rear. I also have a number of members of the  Gen
eral Counsel’s Office, our General Counsel, Wal ter North, Assistant  
General Counsel, David Ferber, George Michaely, and my legal as- 
sitant,  Arth ur Fleischer.

This is an area involving procedures with which I have not been 
very famil iar before my taking  office, and, as a consequence, I 
thought I should be well fortified by members of the General Coun
sel’s Office in the  event that  there were questions of a technical nature 
which I could not answer.

We are here at your invitation to testi fy on H .R. 14. The Com
mission recently submitted to this committee a memorandum of com
ment on the hili.

With  your permission, Mr. Chairman, I should like to offer a copy 
of that memorandum for  the record.

Mr. Mack. Without objection, that will be included in the record.
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(Th e document r efer red to is as follow s:)
Memorandum oe the Securities and Exchange Commission to the Committee 

on Interstate and Foreign Commerce, House of Representatives, on H.R. 
14, 87th Congress

H.R. 14 is intended to promote the  efficient, fai r, and independent opera tion 
of cer tain  adm inistra tive agencies, including thi s Commission. The bill does 
not  differ in substance from H.R. 12731, 86th Congress, as reported out by th is 
committee.

In the 86th Congress extensive hearings  were held on H.R. 4800 and H.R. 6774 
which were bills to promote  the  efficient, fai r, and independent operatio n of 
regu lato ry agencies and to establish standard s of conduct for agency hearing  
proceedings of record, respectively. After the conclusion of the hear ings  on 
those  bills comments were requested on a committee print (June 7, 1960) “Pos
sible Substitute for the  ‘Off-The-Record Communications’ Provis ions of H.R. 
4800 and H.R. 6774.” After having received comments from adm inistra tive 
agencies and others, thi s committee repo rted out H.R. 12731, 86th Congress 
(H. Rept. No. 2070, 86th Cong.), which embodied the provisions of the  committee  
print.

H.R. 14 deals  w ith improper influence exer ted by partie s and others , improper  
conduct of Commissioners and agency employees, off-the-record communications 
and publicity as to such communications, and contains  provisions for  amend
ment of the  Adm inis trat ive Procedure Act. Thus, section 4 of the  bill decla res 
th at  it  is improper to use, or a ttem pt to  use, specified methods to influence agency 
action  and enunciate s standard s of conduct for  agency members and employees; 
section 7 of the b ill proscribes ex par te communications between agency members 
or employees and part ies, or persons acting on behalf of part ies, to an on-the- 
record  proceeding (as  defined in sec. 2 (a )( 5 ) of the bill) ; and section 10 of 
the bill specifically modifies the application of section 5(c ) of the Adm inist rativ e 
Procedure Act (5 U.S.C. 1004(c) ) to an on-the-record proceeding and provides 
furth er  tha t the provis ions of the bill would modify and supersede the provisions 
of the  Adm inist rativ e Procedure  Act to the  extent  th at  the bill is inconsistent 
there with .

This  Commission is in complete accord with  effor ts to eliminate  the  use of 
improper methods of influencing the  action  of regu lato ry agencies, and  to assure  
that  partie s to an agency adjudicato ry proceeding are  informed of their  ad
versar ies’ communications to the  agency and th at  agency action  will be founded 
solely on the  merits  of each case. The Commission has  bent every effort to 
achieve these  purposes by its rules and  general method of operat ion. In this 
regard, the  Commission has  long been sensi tive to the  need for  prescribing 
rules of conduct and ethic s for both its  members and employees and for  those 
who app ear  before it. To that  end we have adopted a Regulation Regarding  
Conduct of Members and Employees and  Form er Members and Employees of 
the Commission (“Conduct Regulation” ) and Canons of Ethics for  Members 
of the Securities  and Exchange Commission and Rules of Practice, copies of 
which are  attached. These rules, which essentia lly cover the same are as en
compassed by sections (1) to (8) of H.R. 14, coupled with self-discipline of the 
Commission members and personnel based  on a personal sense of integrity , 
have opera ted effectively to assure  th at  Commission action is based solely on 
the mer its of each case and not as a consequence of improper influence.

This is not to say, however, that  add itional legislation may not be necessary. 
But any such legislation mus t be workable from the  standpo int of the adminis
tra tiv e agency. If  establish ed procedures  are  changed, care must be taken not 
to destroy the flexib ility and rela tive  info rma lity  of the adm inistra tive process, 
which perm its the  agency to accomplish its  d utie s effectively and expeditiously. 
The problem of elim inat ing covert  influence on agency action  while prese rving  
the agency’s ca paci ty to ope rate  effectively is one of extreme complexity. This  
was emphasized  by Pre sident  Kennedy in his recent special message on con
flicts of intere st to the  Congress of the  United Sta tes (April 27, 1961) where in 
the Pres iden t st at ed :

“This problem [ex pa rte  communications] is one of the most complex in the  
ent ire field of government regula tion.  I t involves the  elimination of ex par te 
contacts when those contacts are un just to other part ies, while prese rving  the  
capac ity of an agency to avail  i tse lf of info rmation necessary to decision. Much 
of the difficulty s tems from the  broad  range of agency activ ities—ranging from 
judicial type adjudica tion  to wide-ranging regu lation of ent ire indu stries. This
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is a problem which can best be resolved in the  contex t of the p ar tic ula r responsibilitie s and activities of each agency.”

In the comments which follow we shall  poin t out  some of the  difficulties th at  
cer tain  provisions of H.R. 14 might engender in connection with thi s Commission’s operat ions.

1. Section 2:  The definition of the  term “agency employee involved in the  
decisional process” contained in section 2(2 ) is not clear insofa r a s it rel ate s to 
the operations of this agency. Although thi s Commission mainta ins  an inde- 
]>endent Office of Opinion Writing to ass ist  the  individual Commissioners in the  
preparatio n of opinions, at  times personnel of the division of the Commission 
which par ticipated in the  hearing  will, with the  consent of the  other partici
pants, also ass ist in the preparatio n of the  opinion. This  consent ord ina rily  is 
not given unt il the end of the  hearing. The Commission assum es th at  the  di
vision personnel do not in these  circumstances become “employees involved in 
the  decisional process” unt il such consen t has  been obtained. Otherwise, com
munications with  such personnel prior to the ir par tici pat ing  in the decisional process would become retroactively  illegal.

2. Section 4: The language of section 4(a ),  which applies not only to an “on- 
the-record proceeding,” but to any ma tter before the  agency, is so broad th at  it 
could rend er unfeasible the whole techn ique of conferences between privat e 
persons and the Commission or its staff, which in cer tain  are as  is indispensible 
to the  adm inistra tive process  and prompt compliance with  the sta tute s.

Even with  respec t to on-the-record proceedings, the Commission should in ap
propriate  are as be f ree  before a hearing  is noticed  to hold informal conferences 
not of record. For  example, in proceedings such as those  rela ting  to effecting 
compliance with  sta tutory  stan dards, as exemplified by the simplification provi
sions of the Public  Utili ty Holding Company Act of 1935, informal conferences  
between the Commission and its staff and the represen tatives of the  companies 
to be regu lated are  not only desirable but essen tial. Although we do not think 
it  was so intended, section 4( a)  might  be in terp reted to prevent such preh earing 
conferences. We should l ike to point  out th at  such conferences have had judicial  
approval. In Phillips  v. S.E.C. (153 F. 2d 27, 32 (C.A. 2,1946) ), the court s tate d :

"These conversatio ns seem to us no more than legit imate prehearing  confer
ences of the kind which the commissioners or the ir staff  must have if all the  in 
tricat e details  involved in even a single holding-company simplification is to be 
car ried  to completion with in the time of man. Cer tainly a court would not  be 
justif ied in inte rfe ring with  such helpful  prel iminary conferences to expedite the  
settl ement of detai ls without  a very definite showing of p rejud ice to an  aggrieved 
party  or eventual denia l of a fa ir hearing . Here  the Commission, as it showed 
at  its  hearings, did not hold itse lf bound by any of the  prel iminary steps, but 
gave the final ju dgment upon its view’ of th e law’—which coincides with  our own, 
as we have shown—and in the  exerci se of a discretion  which appears  rat ional 
and reasonable .”

In this connection, we note fu rth er  th at  the  Attorney  General’s Committee  on 
Adm inis trat ive Procedure complimented the  Commission on being “highly  suc
cessful  in simpli fying and diminishing the usua l form al litigious process through 
its  conference techn ique” S. Doc. No. 10, 77th Cong., 1st sess., Pt. 13, p. 41 (19 41))?

The Commission agrees in general with the  recognition by the  Congress th at  
the  type of conduct enumerate d in section 4(b )( 1) is improper.  However, this  
section is capable of being inte rpre ted to include with in the type of conduct rec
ognized as improper the purchase by members and  employees of the  Commission

1 Th e re po rt  of th e  A ttor ne y G en er al  qu oted  w ith  co mmen da tio n from  an  ad dre ss  mad e by th e la te  Ju dg e Je ro m e F ra nk , th en  Cha irm an  of  th e Co mm iss ion , be fo re  th e Assoc iatio n of th e B ar  of th e City  of New York,  in  wh ich he  s a id : “I n  th e  ex erci se  of  it s po wers to  giv e ad va nc e ab so lu tio n,  we on  SE C tr y  to  ap pr oa ch  bu sine ss  pr ob lems w it h  in fo rm ed  under st an din g of bu sine ss  ne eds an d wa ys . W’hi le  to  be su re , wh en  we  co ns id er  a ca se  a ft e r a hea ri ng  an d ar gu m en t,  we ac t qu as i- ju di ci al ly , we  an d ou r sta ff,  be fo re  a he ar in g,  tr y  to  as si st  th e co mpa nies  an d th e ir  la wye rs , ac co unta n ts  an d  en gi ne er s so th a t  th e  fa c ts  pr es en te d wil l le ad  to  de cision s wh ich  ar e bo th  in  ac co rd an ce  w ith th e s ta tu te  an d bu sin es sli ke . In  th os e pr el im in ar y di sc us sio ns , we  em ploy  th e in fo rm al  metho d of  ro un dta ble  conferen ce . We do not  st an d on fa ls e di gn ity.  We reco gn ize th a t,  al th ough we  ha ve  offic ial ti tl es , we ar e st il l hu m an  beings  an d do no t know  it  all . We do not  w ea r froc k co at s,  an d we do no t th in k  froc k conted ly. We an d th os e w ith wh om  we co nf er  th in k  out loud  an d in  th e v e rn a c u la r ; we an d th ey  p u t ou r fe et  on th e ta ble  an d unbutt on  ou r ve st s.  We  w an t to  under st an d  an d be un de rs to od . O ur s is  a p ra ct ic al  pr ob lem, a prob lem  to  be wo rked  ou t. und er  th e  re qu irem en ts  of th e  st a tu te , w ith bu sine ss  me n. We  seek de cisio ns  wh ich  wi ll carr y  out  th e la w  an d yet  be  wor ka ble.  We  th in k  th a t  th a t  is  th e be st  mea ns  of bri ngi ng  ab out  co op er at io n be tw ee n Gov er nm en t an d  bu sine ss .”



104 INDE PENDEN T REGULATORY AGENCIES ACT OF 1961of any securi ties subject to the requirements of the Fede ral securitie s la ws. The Commissio n does not understand this section as intending  such an outri ght proscription,  and views it s scope in this regard as being s imilar to that  of our conduct  regula tion. Thu s rule 3 of that  regulation absolutely prohibits the purchase  of any securitie s issued by investment  companies or public uti lity  holding companies. In addition , no member or employee may purchase any security which to his knowledge is involved in an invest igation  by, or proceeding before, the Commission, or to which the Commission is a pa rty; nor may any member or employee purchase any security  which is the subject of a registr ation statement under the Securities  Act of 1933, or a letter of notification filed under regulation A,  or any other security  of the same issuer, while such registratio n statement or letter of notificatio n is pending or during  the first 60 days after its effective date. The rule also contains other p roscript ions.2Section 4(b) (2) is unduly broad. Its  prohibition encompasses the acceptance of any “fa vor” or “ thing o f valu e.” We suggest that  this be modified so that common courtesies are not precluded. In  this  connection, rule 1 of the Commission’s conduct regulation and rule 6 of its canons of ethics, both de aling with the same subject,  refer to “any valua ble gi ft,  favo r, or service” and “presents or favo rs of undue value.”In additio n, section 4(b) (2 ) in dealin g with employment provides an unduly rigid  prohibit ion. As written,  this section could be construed to preclude a file clerk from being employed by any company if  h is duties with the Commission had included the filing  of the company’s reports. Our conduct regula tion, by rules 1 and 5, concerns the employment problem, which is concededly not simple of resolution, in a manner which is more flexible and equitable.33. Section 7 : Gene ral prohibitions aga inst  off-the-record communicat ions in an “on-the-record proceeding” are contained in section 7 of the bill . The term “except in circumstances authorized by law ”, which appears severa l places in this section, is not defined. It is assumed tha t the exception embraces the area covered by the analogous  exception in section 5(c)  of the Adm inist rativ e Procedure Act and permits the type of conduct covered by the Attor ney General’s Man ual on the Adm inistrati ve Proced ure Act.4 * 6Section 7(d)  provides that  a par ty’s use of an ex parte communication “s hall be good cause, in the agency’s discretion, for  disqualification of the party  who made the communication, or on whose beh alf the communication was made.”  The applica tion of this provision to adm inist rativ e proceedings of the Commission is not clear . For  example, in a proceeding to determine whether a broker’s regist ration  should be revoked under the Securities Exchange Act  of 1934, section 7(d)  might appear to mean tha t if  the broker makes an off-the- record communication, the Commission would be authorized to revoke his registration on the basis of that  alone, with out regard to whether or not he has committed a vio lation  of the Securities Exc han ge Act,  and without regard to whether it is in the public interest to revoke his regis tratio n, the present standard for revocation.®4. Section 8: It  should be noted tha t section 8 deals only with written requests for  inform ation with respect to the statu s of any on-the-record proceeding. To the extent  that communications which include an inquir y as to statu s of a proceeding may also contain other stateme nts which might  be regarded as an ex parte attempt to influence agency action, this  section would require public dis-
2 In  ad dit io n,  ru le  1 prov ides , in te r al ia  :
“I t  is dee med co n tr ar y  to  Co mm iss ion po lic y fo r a me mb er  or  em ploy ee  of th e  Com miss ion  to—

“ (a ) eng age , di re ct ly  or  in di re ct ly , in  an y pe rs on al  bu sin es s tr ansa cti on  or  pri vat e 
ar ra ngem en t fo r pe rson al  pr of it  wh ich ac cr ue s from  or  is base d up on  h is  official 
po sit ion or  au th o ri ty  or  un on  co nf iden tia l in fo rm at io n which  he  ga in s by  re as on  of 
such  po si tio n or  au th o ri ty .”

3  I t  shou ld  be no ted th a t sec . 4 (h ) (1 )  of  th e hi ll is cov ere d ad eq ua te ly  by ru le s 1. 3, 
an d 4 of our  co nd uc t re gu la tion an d by ou r ca no ns , sec. 4 (b )(3 )  by  ru le  1 (a ) of th e 
co nd uc t re gu la tion . sec. 4 (h )( 4 )  by  ru le  1 (g ) of th e co nd uc t re gu la tion , an d sec. 4 (b )( 5 )  
by  r u l e s  1 f f )  an d 4 o f . th e co nd uc t re gu la tion.

4 H .R . Rep t. No. 2070. in co m m en ting  on th e us e of  th is  te rm , st a te d  (p.  13) : “T hi s 
is  th e same la ng ua ge  use d in th e  A dm in is tr at iv e Pro ce du re  Ac t in m ak in g an  exce pt ion 
fro m th e on er at io n of  ce rt ai n pr ov is io ns  of  suh sec . (c ) of sec. 5 of  th a t  ac t. I t  is th e 
under st an d in g  of  th e co mmitt ee  th a t  th is  wi ll ex em nt  ex part e  co m m un icat ions  wi th  
re sp ec t to  such  m att e rs  ns requ es te d fo r su hp en as . ad jo ur nm en ts , an d co nt in ua nc es , an d
th e fil ing  of nap er s. ”

6 See hea ri ngs be fo re  th e Com mitt ee  on In te rs ta te  an d Fo re ig n Comm erce, Hou se  of 
Rep re se nta tives , on H.R.  4800, 86 th  Con g.. 2d  ses s.,  pp . 61 3-61 4.
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closures  of  only such communications as might be received in wr itten  form. We 
note the absence of any provision covering ora l requests  for info rmation  on statu s 
for  wha teve r consideration the committee may care to give it.

5. Section 10 : The b ill provides in section 10(a)  th at  in  the case of any  on-the- 
record proceeding the  provisions of section 5 (c)  of the Adm inis trat ive Proc edure 
Act shall apply as though the  la st sentence of th at  section had not  been enacted . 
This  section of the bill could engender serious difficulties in the  operations of 
thi s agency. For  example, since the  Commission authorizes the  ins titu tion of 
inves tigations, it migh t be u rged th at  the indiv idua l Commissioners are  “engaged 
in the performance of investiga tive or prosecutive functions” and  thu s none of 
them could partic ipa te in the  decision in th at  case or in a fac tua lly  rela ted  case. 
It  should, there fore,  be made clea r th at  the author iza tion for the  ins tituti on  of 
such proceedings is not  an inves tigat ive or prosecutive  funct ion.

In addition, the  provis ions of section 10( a) of the  bill would affect adversely  
the procedure under the  Public Util ity Holding Company Act of 1935. Proceed
ings under section 11 of  tha t act, which provides for  the simplification of holding 
company systems, come within the definition of rulem aking  under section 2(c) 
of the Adm inis trat ive Procedure Act. However, under section 20(c) of the H old
ing Company Act, all dete rminations made by the  Commission und er th at  act 
mus t be aft er notice and  oppor tuni ty for  hearing , and thus  would fa ll within  the  
definition of an “on-the-record proceeding” und er the  bill. In proceedings held 
under section 11 of th e Holding Company Act, if waivers  had been obtained from 
all the  pa rtie s to the  proceeding, the  Commission’s Division of Corporate Regula
tion, which par tic ipa tes  in those proceedings, freq uen tly assisted  the  Commission 
in the preparatio n of its  opinion. If  w aivers w ere not  obtained, the  Commission 
often  designated th at  Division to prepare the  ini tia l decision. This  procedure, 
which has  been helpful in expediting proceedings, would not be perm itted under 
the  bill.

Section 701: Conduct Regulation

701.01 Authority . This Conduct Regulation, as amended, was approved by 
the  Commission on November 2, 1956. It  w as signed by Orval L. DuBois, Secre
ta ry  of the Commission, and became effective immediately with  respect to mem
bers and employees having actua l knowledge of the Regulation .

701.02 Purpose. The Securities and Exchange  Commission is adop ting a 
comprehensive regu lation to resta te the e thical principles which it believes should 
govern and have governed the  conduct of members and employees and form er 
members and employees of the  Commission. The regu lation includes a general 
sta tem ent  of policy following essential ly language  used by a Subcommittee of the 
Senate Committee on Labor and Public Welfare  in its  report on Ethical Standa rds  
in Government, and in the rela ted bill, S. 2293, 82nd Cong., 1st Sess., 1951. The 
regu lation also deals  more specifically with  limitat ions on outs ide or privat e em
ployment, secu rities tran sact ions, disclosure to supe riors  of personal intere sts  
which might  conflict with  official duties,  negotiatio n for  private employment by 
persons interested in ma tte rs pending before the  Commission, and  p ract ice before 
the  Commission by form er members and employees of the  Commission.

The more specific regula tions are  largely a revision of exis ting rules  set for th 
in memoranda of inst ructions which have been issued to the staff  from time  to 
time, and previously published opinions concern ing the proprie ty of practic e by 
form er employees. Among othe r things, the  revision makes  clea r th at  the  sub
stantive rules  apply to members of the Commission as well as employees. Some 
of the rules  (pa rtic ula rly  Rules 4 and 5) contain procedura l provisions for  refe r
ence of questions aris ing  under the rule s by an employee to his super ior. While  
the  Commissioners themselves cannot ref er such a problem to a superior,  it  is 
contemplated tha t, in case of doubt as to the  appl icability  of the  sub stan tive  
provisions,  they will eith er ref rain from par tici pat ion  in the  ma tte r or will  re
quest the advice of their  associa tes, in accordance w ith past practice.

Parag rap h A of Rule 6 prohibits  withou t limit  of time form er members and 
employees from appe aring before the  Commission in a “pa rticu lar  mat ter” with  
respe ct to which they had a prio r official respo nsib ility  or specific knowledge. 
This rule is intended to be declara tory  of  the  practi ce w’hich th e Commission has 
applied in the advisory rulings tha t have been rendered  f rom time to time  in the  
past concerning the propriety  of specific appeara nces by form er members and 
employees. In atte mpting  to sta te the rule  in concrete term s, i t is  recognized that  
the  concept of w hat  co nsti tutes a “p art icu lar  m at ter” w ill require  in terp retation.
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In rendering  such inte rpreta tions the  basic policy considerat ion underlying the 
rule  will requ ire cons iderat ion of wh ether the appeara nce in question will involve 
an uneth ical conflict with prior official respons ibilitie s.

Following is an i llustratio n of the way the  Commission believes Rule 6 A should 
be interpreted. An acco untant on the  Commission’s staff  has  had occasion to 
deal officially with  a reg istratio n sta tem ent  or annual report for  a par ticula r 
company and af ter  leaving  the Commission joins an accounting Arm which does 
account ing work for  th at  company. In  the  absence of unusual circumstances , 
such an acco untant would not be bar red  from doing accounting work in connec
tion with futur e reg istr ation st atements  or annual repo rts for the  same company. 
If, however, the  accountant’s official respons ibilit ies had involved an investigation 
or account ing controversy of a continuing cha rac ter,  subsequent activities for 
the company involved, although per tain ing  to new tilings, might be so rela ted to 
the continuing investig ation  or controversy as to constitu te an appearance in 
respec t to  the “parti cu lar  m att er” prev iously  de alt  with on behalf  of the Commission.

Parag rap h B of Rule  6 is a new provis ion which is designed to aid in the  ad
min istr ation of the firs t par t of th e r ule  by requiring  the  filing of re por ts covering 
all  appearances before  the Commission during the  fi rst two years af ter ceasing to 
be a member o r employee of the Commission.

The new regulat ion supersedes the previous memoranda on Outside or P riv ate  
Employment (da ted  Feb. 14, 1949) and on Employees’ Secur ities Transac tions 
(Office Memorandum No. 51-F, dated July 14, 1950) and the  s tatemen t of Com
mission policy on negot iation for private employment, as set for th in the minute 
of .Tune 14, 1939. Rule 6 is intend ed to be the p rim ary  provision governing p rac
tice before the  Commission by former members and employees and to make more 
specific and implement the principles enunciated in the stat eme nt of the  Com
mission on th at  subject contained in Securities Act Release No. 1761 and in the 
opinion of general counsel contained in Securities  Act Release No. 1934. How
ever, the  new regulat ion does not repeal the more general provision of Rule 11(e) 
of the Rules of Pra ctic e rela ting  to denial of the privilege of prac ticing before 
the Commission for unethical or improper profess ional  conduct, on which Releases 
1761 and 1934 were based.

The Commission deems this  regu lation to be included with in the  exception to 
Section 4( a)  of the  A dministr ative  Procedure  Act applicable, among other  things, 
to “genera l sta tem ents of policy, rule s of agency organization , procedure or 
practice,” and deems notice and public procedures  of the chara cte r specified in 
that  section to be unnecessary. The Commission, of course, is open to suggestions 
with respect to the  scope and content of the  regulation, whe ther  received before 
or af ter  its  effective date.

701.03 Rule 1. General Sta tem ent  of Policy. It  is deemed con trary to Com
mission policy for  a  member or employee of the Commission t o :

A. engage, directly or indirectly , in any personal business tran sac tion or 
private arra ngement  for personal profi t which accrues from or is based upon 
his official position or authority  or upon confident ial inform ation  which he 
gain s by reason of such position or aut ho ri ty ; 1

B. accept, directly  or indirectly , any valuable gift, favor, or service from 
any person with  whom he transac ts business on beha lf of the United 
St at es ; 2 3

1 M em ber s of  th e  Co mm iss ion ar e su bj ec t al so  to  th e fo llo wing pr oh ib iti on  in  Se ct ion 4 (a )  
of th e Sec ur it ie s Exc ha ng e Ac t of 1934 :

“ * * * No co mmission er  sh al l en ga ge  in  an y o th er  bu sin ess, vo ca tio n,  or  em ploy men t 
th an  th a t of se rv in g as  co mmiss ione r, no r sh al l an y co mmiss ione r pa rt ic ip at e,  di re ct ly  or  
in di re ct ly , in an y stoc k- m ar ke t op er at io ns  or  tr ansa cti ons of a ch ara c te r su bj ec t to re gu la tion  by th e Co mm iss ion p u rs u an t to  th is  ti tl e  * *

Detai led pr ov is io ns  re gar din g ou ts id e or  p ri va te  em ploy men t an d tr ansa cti ons in se cu ri 
ties  an d co mmod ities  ar e se t fo rt h  in  ru le s 2 an d 3. F u rt h e r pr ov is ions  re ga rd in g use  
an d di sc losu re  of co nf iden tia l in fo rm at io n are  se t fo rt h  in  par ag ra ph  D of th is  ru le  an d 
in th e no te  ap pe nd ed  th er et o.

2 Mem ber s an d em plo yee s of  th e Co mm iss ion ar e su bj ec t also  to  pr ov is io ns  of th e 
Fed er al  Crim in al  Code which  pro h ib it  an y officer  or  em plo yee of  th e  Uni ted S ta te s fro m 
as king , ac ce pt in g or rece iv ing an y mo ney or  o th er  th in e  o f va lue in co nn ec tio n w ith an y 
m att e r be fore him in  hi s official ca pa ci ty  (1 8 U.S .C. § 20 2) , an d fro m ac ce pt in g an yth in g 
of va lue fo r giving  or  pr oc ur in g a Gov er nm en t con tr ac t (18 U.S .C, § 21 6) . (F oo tn ot e 
ad ded by Re lease SA—422 1, 5 /1 2 /6 0 .)

3 See no te  701 .03  B fo llo wing en d of ru le s.
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C. discuss or enter tain proposal for  fu ture  employment by any person 
outs ide the  Government with  whom he is transa cting  business on beha lf of 
the  United Sta tes ;*

D. divulge confident ial commercial or economic info rma tion  to any un
authorized person, or release such info rmation in advance of author iza tion 
for it s r ele ase; 4 5 6 7 8

E. become unduly involved, through freq uen t or expensive social engage
ments  or otherwise, with  any person outside the  Government with whom he 
transa cts  business on behalf of the United St at es ; or

F. act in any official ma tte r with  respe ct to which there exi sts a per
sonal interest incompatible with  an unbiased exerci se of official judgment.'

G. fa il reasonably  to res trict his personal business affa irs so as to avoid 
conflicts of inte res t with his official duties.

701.04 Rule 2. Outside  or Private  Employment.
A. No member or employee shall  perm it h is name to be associated in any  

way with  any legal, accounting or othe r professional firm or office.8
B. No employee shall  have  any outside or privat e employment or affilia

tion with  any firm or organiza tion incompatible  with concurrent employ
ment by the Commission. This  applies  partic ula rly  to employment or as
socia tion with  any registere d broker, dealer,  public uti lity  holding company, 
inves tment company or inves tmen t adviser or direc tly or indi rectly rela ted  
to the issuance, sale or purchase  of secur ities. It  applies also to any legal, 
accounting, or engineering work for  compensation involving ma tte rs in 
which the Fed era l Government or any State , Te rri tor ial  or municipa l 
autho rity may be significantly in teres ted.

C. No employee shall accept or perform any outside or privat e employ
ment which interfe res  with  the  efficient performance of his official duties . 
An employee who inten ds to perfo rm services for compensation or engage 
in any business shal l report his intention to do so to the  Dire ctor  of Pe r
sonnel prior to such acceptance or performance.

D. No employee shall  accep t or perfo rm any outside or private employ
ment  specifically prohib ited to Federal  employees by sta tut es or execut ive 
order.9 For  ex ample :

(1) 18 U nited States Code, Section 283, provides, among other things, 
th at  Federa l employees a re  p rohibited  from acting as agen t or atto rne y 
in prosecuting  any claim aga inst the United Sta tes or from aiding or 
assisting in any way, except as otherwise perm itted in the discharge 
of official duties , in the  prosecution or supp ort of any such claims, or 
from receiving any gra tuity, or any sha re of an int ere st in any claim 
from any c laim ant against  the United  Sta tes.

(2) 18 United  States Code, Section 281, provides,  among othe r things, 
th at  Federal  employees are  proh ibited from directly or indi rect ly re
ceiving or agree ing to receive any compensation whatev er for  services 
rendered or to be rendered  to any person  in rela tion  to any ma tte r in 
which the  United Sta tes is a party  or directly  or indi rectly interested.

(3) 5 United  States Code, Section 62, provides that  no person who 
holds an office the  salary  or annual compensation attache d to which 
amounts to the  sum of  two thousand  five hundred  dolla rs sha ll be 
appointed to or hold any othe r [Federal] office to which compensation 
is attache d unless  specially  authorized thereto  by law. The provision, 
however, does not apply to reti red  members of the armed  forces under 
cer tain  circumstances.

4 D et ai le d pr ov is io ns  re gar din g ne go ti at io ns fo r fu tu re  em ploy men t ar e se t fo rt h  in 
ru le  5.

5 T he  po licy re gar din g co nf iden tia l in fo rm at io n st a te d  in p ara g ra phs A an d D of  th is  
ru le  is in te nd ed  to  cove r ca se s whe re , a p a r t fro m spe cif ic pr oh ib it io ns  in  an y s ta tu te  or  
o th er  ru le , th e di sc losu re  or  use of su ch  in fo rm at io n wo uld he un et hi ca l.  D et ai le d pr oh ib i
tion s re gar din g di sc lo su re  or  use of  co nf iden tia l in fo rm at io n ar e se t fo rt h  in ru le  122 
un de r th e Sec ur it ie s Ac t of 19 33 ; Se cti on  24 (c ) an d ru le  0—4 un der  th e S ecu rp 'e s E x
ch an ge  Act  of 19 34 ; Se ct ion 22 (a ) an d ru le  104 und er  th e Pu bl ic  U ti li ty  Ho ld! g Com
pa ny  Ac t of 19 35 ; Se ct ion 45 (a ) an d ru le  4 5 a - l un der  th e In ves tm en t Co mpany  A ct  of 
1940, an d Se ct ion 21 0( b)  un de r th e  In ves tm en t Adv iser s Act  of 1940.

6 See no te  701 .03  D fo llo wing end of  ru les.
7 R ule 4 pr ov ides  a pr oc ed ur e fo r re liev in g em ploy ees from  as si gn m en ts  in ce rt a in  cases, 

incl ud in g th os e covered  by par ag ra ph F  of ru le  1.
8 W ith re sp ec t to  mem bers,  th is  par ag ra ph  su pp le m en ts  th e  s ta tu to ry  pro hi bi tion  of 

ou ts id e em ploy men t co nt ai ne d in Secti on  4 (a ) of th e Sec ur it ie s Exc ha ng e Act. qu ot ed  in 
fo otn ot e 1 . Th e re m ai ni ng  pr ov is io ns  of th is  ru le  are  no t mad e ap pl ic ab le  to  mem be rs  in  
vie w of th e pr ov is io ns  of Secti on  4 (a ) .

9 See note  701.04 D following end of rules.
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(4) Exec utive  Order No. 9 of Janu ary 17, 1873, prohibits, subjec t to exceptions,  Federal  employees from accept ing or holding office u nder a State , Territ orial,  County  or municipal  authority .(5) 18 United States Code, Section 434, provides  in substance that  no person  shall act both as agent for  a business ent ity and for the United Sta tes in a transa ction between the  business ent ity and the United States. (Added 5-12-60  by Release SA-4221.)(6) 18 United  Sta tes Code, Section 1914, provides in substance that  no government official or employee shall accept any salary  in connection  with his government service  from any source othe r tha n the  United States.  (Added 5-12-60 by Release SA-4221.)E. No employee shal l appear in c our t or on a  b rief in a represe ntat ive capaci ty (with or without compensation) or otherwise  accept or perform legal, accounting  or engineering work for  compensat ion unless specifically authorized by the  Commission. Requests for  such author izat ion shall  be subm itted  to the  divis ion or office head or regional adm inistrato r concerned, together  with  all per tine nt fac ts regarding the proposed employment, such as the name of the  employer, the  natur e of the  work to  be performed, and its  estim ated  dura tion . Division and other office heads  and regional adminis tra tors shall  forw ard all requests, toge ther  with  the ir recommendations thereon, to the Director  of Personnel for presenta tion  to the Commission.
F. No employee shall publish  any art icl e or treati se or deliver any preprepared speech or address relating to the  Commission or the  sta tutes and rules that  it adm inis ters  withou t having obtained clearance  from the  Commission. The proposed publica tion or speech will be examined to dete rmine whe ther  it conta ins confidential info rmation  or whe ther  ther e is any reason why the publication or del ivery of th e employee’s priva te views on the subject ma tter would be otherw ise inapprop riate. Clearance for publication or delivery will not involve adoption of or concurrence in the views expressed, and any such publica tion or speech shall  include at an appropriate place by way of foo tnote or otherwise the following disclaimer of res pon sib ility:“The Securities and Exchange Commission, as a ma tte r of policy, disclaim s responsibili ty for any priva te publication by any of its employees. The views expressed herein are those of the author  and do not necessarily  reflect the views of the  Commission or of the au tho r’s colleagues upon the staff of  the  Commission.
G. No employee shall hold office in or be a director  of any company which has  public secu rity holders, except not for profit corpora tions, savings and loan associa tions, and similar ins titu tions, whose securities are exempted under Section 3(a )( 4) or 3( a)  (5) of the Securities  Act of 1933.

701.05 Rule 3. Securities Transactions.
A. This  rule applies to all transactio ns effected by or on beha lf of  a member or employee. Members and employees are  considered  to have sufficient intere st in the secur ity and commodity transactio ns of the ir husbands or wives so tha t such tran sactions mus t be reported and are  subject to all the terms of  thi s ru le.
B. No member or employee shall  effect or cause  to  be effected any tra ns action in a secu rity  except for bona fide inves tment purposes. Unless o therwise determined by the Commission for cause  shown, any purchase  which is held for  less tha n one yea r will be presumed not to be for investm ent purposes. Any employee who believes the application of this paragraph  will result in undue hardsh ip in a pa rticu lar  case may make wri tten application to the  Commission (through the  Branch of Personnel, attention of Director  of Personne l) sett ing out in detail the reasons for  his belief and requesting  a waiver.
C. No member or employee shal l effect any  purchase  or sale  of a future  contract  for  any commodity withou t the  p rio r approval of the  Commission.D. No member or employee shall car ry secu ritie s on margin; nor shall any member or employee borrow funds or securities with  or with out  collatera l for the  purpose of p urchasing o r car rying secur ities or commodities with  the proceeds unless  pr ior  approval of the Commission has been secured.E. No member or employee shal l sell a security which he does not own. or the sale of which is consumm ated by the  delivery of a secur ity borrowed by or for such member’s or employee’s account.
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F. No member or employee shall purchase  any secu rity  which is the  sub
jec t of a  reg istratio n stat ement  filed under the  Secu rities Act of 1933, o r of 
a let ter  of notification filed under Regu lation A, or any other secu rity  of 
the  same issuer , while  such a reg istratio n sta tem ent  or let ter  of notifica tion 
is pending or dur ing the  first  sixty days  af te r its effective date.

G. No member or employee shal l purchase  secu rities of (1) any holding 
company registered under Section 5 of the  Public Util ity Holding Company 
Act of 1935, or any subs idiary thereof , or (2) any company if its  sta tus 
under such Act or the appl icability of any provision of the Act to it  is 
known by the employee to  be unde r consideration .

H. No member or employee shall  purchase  any secu rities issued by any 
inves tment company prim a facie subjec t to the  juri sdic tion  of the  Commis
sion under the provisions of the Investme nt Company Act of 1940.

I. No member or employee shall  purc hase  any secur ity which to his knowl
edge is involved in any pending investiga tion by the  Commission or in any 
proceeding before the  Commission or to which the Commission is a par ty.

J. No member or employee shall purchase  any secu rities of any company 
which is in receivership or which is undergoing reorganizat ion under Sec
tion 77-B or Chapter  X of the Bankruptcy  Act.

K. The res tric tion s imposed in parag rap hs F to J  above do not  apply to 
the exercise  of a privilege to convert or exchange secu rit ies ; to the exer
cise of rights  accru ing unconditionally by vir tue  of ownership of other 
secu rities (as  dist ingu ished from a contin gent right to acquire secu rities not 
subscribed for by othe rs) ; or to the  acqu isitio n and  exercise of rights  in 
order to round out fractional shares .

L. Members and employees shall  report  every transactio n in any security 
or commodity with in five business days. (Repor ts submitted by employees 
in field offices must  be placed in the mails  with in five days of the date of 
each tran sac tion .) Other changes in holdings result ing  from inheri tance 
or from reclassif ications , gifts, stock dividends or split-ups, for example, 
shal l be reported promptly.  These reports  shal l be prep ared  on the official 
form provided  for thi s purpose, copies of which may be procured from the 
Bran ch of Personnel (Form SE-P-3, revised ). These reports  shall  be 
transm itte d to the  Direc tor of Personnel. The envelope should be marked 
“Confidential—Securities  Transactions.” 10

M. At the time of taking the Oath of Office a new member or employee 
shal l fill in the info rmation required on Form  SE-P-4, revised, relating to 
secu rities owned by him or his spouse or any trus t or estate  of which he is 
a trustee or other fiduciary or beneficiary, and relating to accounts with  
secu rities firms, and rela tives who are  pa rtn ers  or officers of securities firms, 
inves tment companies, inves tmen t advise rs, or public  utili ties .

N. This  rule  does not apply to personal notes, individual rea l-esta te 
mortgages , United States Government securities , and  securities issued by 
building and loan assoc iations or cooperatives.

O. Any member or employee who is a tru ste e or other fiduciary  or a 
beneficiary of a trus t o r estate  holding securitie s n ot exempted by pa rag rap h 
N of Rule 3 shal l report  the  existence and  na tur e of such tru st or estate  
to the Director  of Personnel. The transactio ns of such tru st  or estate  shal l 
be subject to all the  provis ions of Rule  3 except in situatio ns where  the  
member or employee is solely a beneficiary and  has  no power to contro l, 
and does not in f ac t control  or advise with respect to, the investments of the  
trus t or esta te, and except to the  extent th at  the Commission shal l other
wise dire ct in view of the circumstances of the  par ticula r case.* 11

701.06 Rule 4- Action in Cases of Personal Intere st. Any employee assigned 
to work on any application,  filing, or ma tte r of a company in- which he then owns 
any  securities or has  any personal  intere st or with which he has been employed 
or associated in the past shal l immediately advise the division director  or other 
office head or regional  adm inistrato r of the fact . Division direc tors,  other office 
heads and regional adm inistrato rs are  au thor ized  to d irec t the repo rting  employee 
to continue with  the assignment in question  where this  app ears in the  intere st 
of the Government, taking in to account (a)  the policy sta ted  in Rule  1 F and G, 
(b) the  general desir abili ty of avoiding situ atio ns th at  requ ire a quest ion of con
flict of intere st to be resolved, (c) the  extent  the  employee’s act ivit ies will be

10 See note  701.05 L following end of rules.11 See note 701.05 O following end of rules.
72824—61----- 8
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supervised, and (d)  the  difficulty of assigning th e m atter to some other employee. 
Where the employee in question is n ot relieved of the assignment, his wr itte n re
por t concerning the na tur e of his inte res t sha ll be forwarded to the  Director of 
Personnel with a nota tion th at  he has  been directed  to continue the  assignment 
together with  such explanation , if any as may seem appropriate. In  the  event 
th at  a division d irec tor or other office head or regional adminis tra tor  deems that  
he has, himself, such personal intere st in a transactio n as may raise a question  
as to his disin teres tedness, he may delegate his responsibility  in the  ma tte r to a 
subordinate , but in tha t event shal l submit a brief  memorandum of the 
circumstances to the  Director of Personnel.

710.07 Rule 5. Negotiation  for  Priv ate  Employment.
A. The provisions of Rule 1 C are deemed to preclude negotiatio n for 

private employment by an  employee who is immedia tely engaged in represe nt
ing the Commission in any matt er  in which the  prospective employer is op
posing counsel o r person chiefly affected. With  the approval o f his superior 
or the Commission an employee may be relieved of any assignment which, 
in the absence of such relie f, might  preclud e such negotiation.12

B. No employee shall und erta ke to act on behalf of the Commission in  any 
capacity in a ma tter th at, to his  knowledge, affects even ind irect ly any person 
outside the Government with  whom he is discussing or entertain ing  any 
proposal for  fu tur e employment, except pursu ant to the direction of the 
Commission, his division dire ctor  or other office head, or his regional 
adm inistra tor , as  provided in R ule 4.

701.08 Rule  6. Practice by Former Members and Employees of the Commission.
A.  No person shall appear in a rep resentativ e capac ity before the Com

mission in a partic ula r ma tte r if such person, or one par tici pat ing  with him 
in the particular  matter, personally  considered it  or gained personal knowl
edge of the fac ts thereof while he was a member or employee of the  Com
mission. As used in this  paragraph , a single inves tigat ion or form al pro
ceeding, or both if they are  related, shal l be presumed to cons titu te a 
pa rticu lar  matt er for at  lea st two yea rs irrespect ive of changes in the  issues. 
However, in cases of proceedings  in which the  issues change from time to 
time, such as proceedings involving compliance w ith Section-11 of the  Public 
Util ity Holding Company Act, t his  par agr aph  shal l not be construed as pro
hibi ting appearance in  such a proceeding, more than  two years af ter ceasing 
to be a member or employee of the  Commission, unless  it  appears  to the 
Commission that  the re is such identity of par ticula r issues or pertinent  
fac ts as to make it likely th at  confident ial inform ation , derived while a 
member or employee of the Commission, would  have continuing relevance to 
the  proceeding, so as to  make the par ticipation therein by the form er member 
or employee of the  Commission une thical or prejudicial to the  interest s of the  
Commission.

B. Any form er members or employee of the  Commission who, with in two 
yea rs af te r ceasing to be such, is employed or reta ined  as the represen tative 
of any person outside  the Government in any ma tter in which it  is con
templated  th at  he will appear before  the  Commission shall, with in ten days 
of such ret ain er or employment, or of the  time when appe arance before  the 
Commission is first contemplated,  file with the Secre tary of the Commission 
a s tate ment as to  the  na ture thereof  togethe r wi th any desired ex planation  as 
to why it  is deemed consisten t with  this  rule. Employment of a recurrent  
cha rac ter  may be covered by a single comprehensive statement. Each such 
stat ement  should  include an app ropriate caption indic ating  th at  it is filed 
pursu ant to this rule. The reporting requ irements of this par agraph  do not 
apply to communications incidental to court appearance in litigation  
involving the  Commission.

C. As used in this  rule, the  term “app ear  before the Commission” means 
personal appearance before  or personal communication with the  Commis
sion or any member or employee thereof, in connection with  any interp ret a
tion or ma tte r of substance arising under the sta tutes administe red by the 
Commission. As used in this  rule, the term  “represen tative” or “rep rese nta
tive  capacity ” shall include not only the usua l type of represen tation by an 
attorney , etc., but  also rep resentatio n of a corporation in the capacity of 
an officer, direc tor, or con trolling stockholder thereof.

M See note 701.07 A following end of ru les.
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D. Persons in doubt  as to the appl icab ility  of thi s rule  may apply  for  an 

adviso ry ruling of the Commission.
701.09 Rule  7. Employees on Leave of Absence. The p rovisions of these rule s 

relativ e to employees of the  Commission are  applicable to employees on leave 
with  pay or on leave withou t pay othe r tha n extended mi lita ry service.

701.10 Rule 8. Violation and Participation in Violation of Rules. Knowing 
par ticipat ion  in violat ion of this regu lation by persons not within  the  scope of 
the foregoing rule s shall  likewise  be deemed im proper conduct and  in con traven
tion of Commission Rules. Depar ture from any of these  rule s withou t specific 
approval  may be cause for removal  or for disqua lifica tion from appear ing  and  
prac ticing before the Commission.

701.11 Rule 9. Paym ent of Tax  Obligations  of Employees. Fa ilu re of an 
employee to pay his ju st  tax  obligations (except where there exi sts a bona fide 
dispute as to the employee’s l iabi lity  the refo r) may be a cause  for  removal or 
other disc iplinary action.

NOTES TO CONDUCT EEGULATION

701.03 B. Securities  Act Release No. 4221, dated May 12, 1960, amended Rule 
IB by appending Footnote No. 2, effective May 12, 1960. Succeeding footnotes 
have  been renumbered accordingly.

701.03 D. Various provisions in the sta tut es  administered  by the  Commission 
and cer tain  of the  rule s promulgated the reunde r proh ibit  the disclosure of con
fident ial information by employees of the Commission. The disclosure, or the 
use for personal benefit, of info rmation contained in any document filed with 
the  Commission which is not  made availab le to the public is made unlawful by 
the Securities  Exchange Act of 1934, Section 24(c ) ; the Public Util ity Holding 
Company Act of 1935, Section 22(c) ; a nd the  Inve stment Company Act of 1940, 
Section 45 (a ). The following Commission rule s prohibit the disclosure of in
form ation or the  production  of documents,  whether demanded by subpoena  or 
not, which are  obtained by employees of the  Commission in the course of any 
examination or inves tigat ion, unless made a matt er  of public record, or unless 
such disclosure or production  is expressly author ized  by the  Commission a s not 
being con trary to the  public inter es t: Rule 122 under the Securities  Act : Rule 
0-1 unde r the  Securities Exchange Act ; Rule 104(c) under the Public Utility  
Holding Company A ct ; Rule 0-6 under the  Tr us t Ind enture  Act of 1939; and 
Rule X II I( i)  of the  Rules of Pract ice. The val idity of these  rules has  been 
sus tain ed by the  courts .

In an opinion dated December 29, 1950, the  Office of the General  Counsel 
advised the same p rohibitions apply to former employees of the Commission with 
respec t to info rmation of the  types discussed above which was acqu ired by 
them while in the employ of the Commission. Accordingly, a form er employee 
may not disclose such confidential info rmation to anyone. Should he be served 
with  a subpoena to give testimony based upon his form er employment with the 
Commission, he should immediately advise  the  Office of the General Counsel 
of that  fac t so that  the ma tte r may be given app rop ria te cons iderat ion by the 
Commission.

701.04 D. Securities  Act Release No. 4221, dated May 12, 1960, amended Rule 
2D by adding two add itional subparagraphs designated as (5) and (6) , effec
tive  May 12,1960.

701.05 L. “Form SE-P-3, revised, Employees Repo rt of Securi ties Trans
actions, now consi sts of three pa rts:  an original, an employee copy, and a di
vision or office copy. When reporting  a secu ritie s transactio n, employees are  
requested to use the  three pa rts  and  subm it all copies to the  Director of Pe r
sonnel. The employee copy will be date stamped and returned to the  employee 
for  his records. The division or office copy, withou t info rmation  as to number 
of shares and price, will be forw arde d to the  employee’s division or office head, 
to ass ist him in connection with  making case assignmen ts.” (Memorandum  of 
Feb ruary 6. 1957, from A. K. Scheidenhelm, Execu tive Direc tor, to all members 
of the  staff.)

701.05 O. Securities  Act Release No. 4061, dated April  1, 1959, revised Rule 
3 O, effective April 1,1959.

707.07 A. “The Commission has noted two recent insta nces in which em
ployees have  adve rtised in New York papers for  positions. In each case, cur 
ren t employment by the Commission was ment ioned.
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“The Commission does n ot wish to deny to any employee the  rig ht  to adver
tise  for a position, but  considers it  in bad tas te and  a source of possible embar
rass ment both to  the Commission and the  employee to  reflec t in th e advert isement 
present employment with the  Commission. This  does not preclu de a claim of 
general SEC experience or of special experience in a pa rticu lar  division.” (Of
fice Memorandum No. 154, dated Ju ly 29,1947.)

Canons of Ethics  for Members of th e Securities and E xchange 
Commiss ion

preamble

Members of  the Securities and Exchange  Commission are  en trusted by various 
enactments of the Congress with powers  and duties of grea t social and eco
nomic significance to the  American people. It  is the ir task to regu late  varied 
aspects  of the American economy, within  the limi ts prescribed  by Congress, to 
insu re that  our  privat e ent erp rise system serves the wel fare  of all citizens. 
The ir success in this endeavor is a  bulw ark aga inst  possible abuses and injustice 
which, if lef t unchecked, migh t jepoardize the strength of our economic ins ti
tutions.

It  is imperative th at  the members of this Commission continue to conduct 
themselves in their  official and  personal  rela tionships in a manner which com
mands  the  respect and confidence of the ir fellow citizens. Members of thi s 
Commission should continue to he mindful of, and st ric tly  abide by, the s tandar ds 
of personal conduct se t fo rth  in it s Regula tion regarding Conduct of  Members and 
Employees and  Former  Members and Employees of the  Commission, most of 
which has  been in effect for many years and which was codified in substan tial ly 
its  p rese nt form in 1953. Rule 1 of said Regulation enunciate s a General Sta te
ment of Policy as follo ws:

“I t is deemed c ontrary  to Commission policy for a member or employee of the 
Commission to—

“ (a) engage, direc tly or indirectly , in any personal business transact ion 
or priva te arrangeme nt for  personal profit  which accrues from or is based 
upon h is official position or a uth ori ty or upon confidential info rmation which 
he gains by reason of such position or au tho rity  ;

“ (b) accept, directly or indirectly , any valuable gift,  favor , or service 
from any person with  whom be tra nsac ts business on behalf of the United 
St at es ;

“ (c) discuss  or enter tain proposals for  futu re employment by any person 
outside the Government  with whom he is transa cting business on behalf of 
the United  Sta tes ;

“ (d) divulge confident ial commercial or economic inform ation  to any un
authorized person, or release any such info rmation in advan ce of authoriza
tion for its rel ease ;

“ (e) become unduly involved, th rough frequent or  expensive social engage
ments  or otherwise, with any person  outside the Government with  whom 
he tra nsac ts business on behalf  of the  United St at es ; or

“ (f)  act  in any official ma tte r with respect to which there exis ts a per 
sonal intere st incompatible with an unbiased exerci se of official judgment.

“ (g) fai l reasonably to restr ict  his personal business affa irs so as to avoid’ 
conflicts of inte res t with his official du ties .”

In addi tion to the continued observance of these  foregoing princ iples of per
sonal conduct, it is fitting  and proper for  the members of this Commission to 
res tate and resubscribe to the  standard s of conduct applicable to its  executive, 
legisla tive and judicial  responsibil ities.

l .  constitutional  obligations

The members of thi s Commission have undertaken  in their  oath s of office 
to support the Federal Constitution. Insof ar as the  enactments of the Congress 
impose executive duties upon the members, they mus t fai thfully execute the  
laws which they are  charged with  administering. Members shall also carefu lly 
guard aga ins t any infr ingement of the  cons titu tional right s, privileges or im
munities  of those who are  subject to regulat ion by this Commission.
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2.  STATUTORY OBLIGATIONS

In  adm inistering the law, members of thi s Commission should  vigorously en
force compliance with the law by all persons affected thereby. In  the  exercise 
of the rule-making powers delegated this Commission by th e Congress, members 
should always be concerned that  the rule-m aking power be confined to the  
proper limi ts of the  law and be consistent with the sta tut ory purpose expressed  
by the  Congress. In  the  exerc ise of the ir jud icia l funct ions,  members shall 
honestly , fai rly  and  impar tial ly determine  the  rights  of all  persons under the  
law.

3.  PERS ONAL CONDUCT

Appointment  to the  office of member of thi s Commission is a high honor and  
requ ires  t ha t the conduct of a  member, not only in the perfo rmance of the dut ies 
of his office but  also in his everyday life, should be beyond reproach.

4.  RE LA TION SH IP W IT H OTH ER MEMBERS

Each member should recognize th at  his  conscience and those of o ther  members 
are dis tinc t ent ities and that  differing shades of opinion should be ant icip ated. 
The free expression of opinion is a safeguard aga ins t the domination  of thi s 
Commission by less tha n a majority, and is a keystone of the commission type  
of adminis trat ion. However, a member should never permit h is personal opinion 
so to conflict with  the  opinion of ano ther  member as to develop animosity of 
unfriendliness in the Commission, and every effor t should be made to promote 
solidari ty of conclusion.

5. MA INT ENAN CE OF INDEPENDENC E

This  Commission has  been estab lished to adm inis ter laws enacted by the  
Congress. Its members are  appointed  by the  President  by and with the  advice 
and consen t of the Sena te to serve  term s as provided by law. However, und er 
the  law, this is an independent Agency, and in perfo rming their  duties, members 
should exhibit a sp iri t of firm independence and reject any effor t by rep resent a
tives of the execut ive or legis lative branches of the  government to affect their 
independent dete rmination of any ma tte r being considered by this Commission. 
A member should not be swayed by parti san  demands, public clamor or con
side rations  of personal popular ity or no torie ty ; so also he should be above fea r 
of  un jus t cr iticism by anyone.

6.  RE LA TION SH IP W IT H PERSONS SUBJE CT TO REGULATIO N

In all  m atters  before him, a member should adm inis ter the law withou t regard  
to any perso nality involved, and with regard only to the  issues. Members should 
not  become indebted in any way to persons who are or may become su bjec t to 
the ir juri sdic tion . No member should accep t loans, presents  or favors  of undue 
value  from persons who are regu lated or who re presen t those who are regulate d. 
In  performing the ir jud icia l funct ions, members should avoid discuss ion of a 
matt er  with any person outside this  Commission and its  staff while th at  matt er  
is pending. In the perfo rmance of his rule-making and adm inistra tive functions, 
a member has  a duty  to solic it the  views of inte res ted  persons. Care must be 
taken by a member in his rela tionship  with persons within or outside of the 
Commission to sep ara te the  jud icia l and the  rule-m aking  func tions  and  to ob
serve  the libe rties of discussion respectively appropriate. Ins ofa r as it  is con
sis ten t with  the digni ty of his official position, he should mainta in contact with 
the  persons outside the  agency who may be affected by his rule-m aking  functions, 
bu t he should not accept  unreasonable  or lavis h hospita lity  in so doing.

7. QU ALIFICA TIO NS TO PAR TICIPATE IN  PARTICU LAR MATTERS

The question of qualification of an  individual  member to vote or particip ate  in  
a pa rti cu lar  ma tte r res ts with that  indiv idual  member. Each  member should 
weigh care fully the  quest ion of his qualification with  respect to any matt er  
wherein  he or any rela tives or former business associate s or clien ts are in
volved. He should disqualify himself in the  event he obtained knowledge prior 
to becoming a member of the fac ts at  issue before him in a quas i-judici al pro
ceeding, or in o ther  types of p roceeding in  any ma tte r involving p art ies  in whom



314 INDE PENDENT REGULATORY AGENCIES ACT OF 1961he has any interest  or relatio nship  direc tly or indir ectly . I f an interested person suggests that  a member should disq ual ify hims elf in a part icular matter because of bias or prejudice,  the member s hall  be the judge  of his own qualifi cation.
8. IM PR ES SION S OF INFLUE NC EA member should not, by his conduct, permit the impression to prevail that  any person can improperly influence him, that  any person unduly  enjoys  his favo r or that  he is affected in any way by the rank, position, prestige or affluence of any person.
9.  EX PARTE CO MM UNICA TIO NSMatters of a quas i-jud icial  natur e should be determined by a member solely upon the record made in the proceeding and the arguments of the parties  or their counsel properly made in the regu lar course of such proceeding. Al l communications by parties or thei r counsel to a member in a quas i-jud icial  proceeding which are intended or calcu lated  to influence action by the member should at once be made known by him to all  parties concerned. A member should not at any time permit ex parte interviews, arguments or communications designed to influence his  act ion in such a  matter.

10 . CO MM ISSION  OPINI ON SThe opinions of  the Commission should state  the reasons for  the action taken and contain a clear  showing tha t no serious argument  of counsel has been disregarded or overlooked. In such manner, a member shows a fu ll understanding of the matte r before him, avoids the suspicion of arb itrary conclusion, promotes confidence in his intel lectu al integ rity and may contribute some useful  precedent to the growth of the law. A member should be guided in his decisions by a deep regard for  the integ rity of the system of law which he administers. He should recall tha t he is not a repository of arb itrary power, but is ac ting on beh alf of the public  under the sanction  of the law.
11. JU DI CIAL  REVIEWThe Congress has provided for  review by the courts of the decisions and orders by this Commission. Members should recognize that their obligation to preserve the sanc tity  of the laws administered by them requires that they pursue and prosecute, vigorously and diligently  but at the same time fai rly  and imp artially  and with digni ty, all matte rs which they or others take to the courts for jud ici al review.

12 . LEGISLA TIVE PROPOSALSMembers must recognize tha t the chang ing conditions in a volat ile economy may require tha t they bring to the attention of the Congress proposals to amend, modify  or repeal the laws administered by them. They should urge the Congress, whenever necessary, to effect such amendment, modification or repeal of particu lar parts  of the statu tes which they administer. In any such action a member’s motiva tion should be the common weal and not the particu lar interests of any particu lar group.
13.  INVEST IGA TIO NSThe power to inves tigate  carri es with it the power to defame and destroy. In determining to exercise their inves tigatory power, members should concern themselves only with the fac ts known to them and the reasonable inferences from those fac ts.  A member should never suggest, vote for  or parti cipate in an invest igation  aimed at a par ticu lar  indi vidu al for reasons of animus, prejudice or vindictiv eness. The requirements of the part icular case alone should induce the exercise of the inve stiga tory  power, and no public pronouncement of the pendency of such an investigation should be made in the absence of reasonable evidence tha t the law has been violated and that the public welfa re demands it.

14 . TH E POWER TO ADOPT RULESIn exerc ising its rule-making power, this  Commission performs a legislative function. The delegation of this power by the Congress imposes the obligation upon the members to adopt rules necessary  to effectuate the stated policies of



IN DE PE ND EN T REGULATORY AGENCIE S ACT OF 196 1 115the statu te in the interest  of all of the people. Car e should be taken  to avoid the adoption of rules which seek to extend the power of the Commission beyond proper statu tory limits. Its  rules should never tend to stifle or discourage legitim ate business enterprise or activitie s, nor should they be interpr eted so as unduly and unnecessarily to burden those regulated with onerous obligations. On the other hand, the very statutory enactments  evidence the need for regulation, and the necessary rules should be adopted or modifications made or rules should be repealed as chang ing requirements demand witho ut fea r or favor.
15.  PRO MPTNESSEac h member should promptly perform the duties with which he is charged by the statut es. The Commission should evaluate continuo usly its pract ices and procedures to assure tha t it promptly disposes of all matters affec ting  t he rights of those regulated. This is part icularly  desirable  in qua si-ju dicia l proceedings. Whi le avoidi ng arbitra ry action in unreasonably or unjustl y forc ing matters  to tria l, members should endeavor to hold counsel to a proper appreciation of  their  duties to the public, their  c lients and others who are interested. Requests  for continuances of matters should be determined in a manner consistent with this policy.

16,  CONDUCT TOWARD PARTIES  AND TH EI R COU NSELMembers should be temperate, attentive, patien t and impa rtial when hearing the arguments  of parties or their counsel. Members should not condone unprofessional conduct by attorneys  in their  representation of parties. The Commission should continuously assure tha t its sta ff follows  the same principles in their relationships with parties and counsel.
17.  BU SINE SS  PROM OTIO NSA member must not engage in any other business, employment or vocation while in office, nor may he ever use the power of his office or the influence of his name to promote the business interests of others.

18 . FIDUCIAR Y RE LA TION SH IPSA member should avoid serving as a fiduciary if  it  would interfere or seem to interfere with the proper performance of his duties,  or if  the interests of those represented require investments in enterprises which are involved in questions to be determined by him. Such relatio nships would include trustees, executors,  corporate directors and the lik e.
19 . ORGANIZATIONMembers and particularly the Chai rman of the Commission should scrutinize continuously its inter nal organization in order to assure tha t such organization handles all  matters before it efficiently and expeditiously, while recognizing tha t chang ing times bring chang ing emphasis in the administra tion of the laws.

Mr. Cary. In  my sta tem ent tod ay I  sha ll lim it myself to ce rta in  
of  the  hi gh lig hts of th at  memo ran dum and to such sup ple me nta ry 
sta tem ents as may  app ea r necessary.

I.  We  are  in  accord wi th  the pur poses  of  II .R . 14 to eliminate the  
use of  im prop er  methods intend ed to influence  the  action o f reg ulatory 
agen cies  and to  at tempt  to assu re th at agency  acti on wil l be fou nded 
solely on the me rit s of each case. We  have end eavored to achieve 
thes e g oals by ou r own rules and by ou r gen era l method of  o perat ion .

We  have long been sens itive  to the  need  fo r prescri bin g rul es of  
con duc t and ethi cs fo r Com miss ioners and employees  and also  fo r 
persons who ap pe ar  befo re the Commission. To th at end  we hav e 
adop ted  a regu lat ion rega rd ing con duc t of mem bers  and employees 
and form er  mem bers  and employees of  the Com miss ion—“ Conduct
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Re gu lat ion”—and “Canons of  Et hics  For  Mem bers  of  the  Sec uri ties 
and Exchange Commission , and Rules  of  Pr ac tic e,” copies of  which 
hav e been att ached to our memo ran dum on H.R . 14 which you  hav e 
accepted f or  the record.

Ou r “ Conduct Regulat ion s a nd  C ano ns,” coup led wi th the  i nteg rit y 
of  the  Commission  and its  staff, have res ult ed  in Comm ission  acti on 
bein g based upo n the me rits of  a pa rt ic ul ar  mat te r ra th er  th an  any  
im pro per influence. Th is is n ot  to  say , however, th at  a dd ition al legis
lat ion  may  no t be necessary.  But  any such leg isla tion should  not  
unnecessar ily impede the effect ive func tio ning  of  th is agency.

II . We recognize  th at  the  pro blem of  elimi na tin g covert influence 
on agency act ion  wdiile preserv ing  th e agency ’s cap aci ty to  opera te 
effectively is one of  ext rem e com plexity . I t  was the subjec t of ex
tensive hearings before th is com mit tee on H.R.  4800 and H.R.  6774 
in the  86th Cong ress,  and was rec ently  the sub jec t of concern by the  
Presi dent in his  specia l message on conflicts o f inte res t to  th e Congress 
of t he  Uni ted  States.

H.R . 14, whi ch is the sub jec t of  the hearings, resembles in lar ge  
par t H.R . 12731 as repo rte d out by th is  com mit tee on Ju ly  1, 1960. 
H.R . 14 eliminates ce rta in  of the  pro blems in H.R.  4800 an d H.R.  
6774 tha t were discussed in the  Comm issio n’s testim ony  on those lat te r 
bills , from which H.R.  12731 evolved. However , the re are  p rov isio ns 
of H.R. 14 which create , or might  pro duce,  problems in conn ection 
with th e opera tions o f th is agency .

I I I . Sec tion  4 of  H.R.  14 dea ls ge ne ral ly  wi th im prop er  conduc t 
by agency members, employees, pa rti es  or persons ac tin g on beha lf 
of partie s. We  agree wi th the  judg me nt  of  Congres s th at  the typ es 
of con duc t e numerated in th is sect ion are  imp rop er.  Such agreem ent  
is evidenced  by exa min atio n of ou r “C onduct Regulat ion  and Canons  
of Et hics ,” whi ch gener ally coincide  in cove rage  wi th sect ion 4.

We  express  concurrence wi th the philosop hy of  section  4(b ).  But  
we should  l ike  to po in t out the  possibil ity  of  unn ecessar ily broad in 
ter pr etat ions  of th is section.  For example, we do no t in te rp re t the  
lan guage of  4( b)  (1) as int endin g to  pr oh ib it the purch ase  by mem
bers or employees  of th is Comm ission  of  any securi ties  subjec t to the  
requirement s of  the Federal  securi ties  laws. We  believe th at  the  
purpose of th is  subsection will be satis fied  by ou r “C ond uct  Re gu la
tio n” .

I  migh t say, to sum mar ize,  th at , in  gen era l, we pro scr ibe  the pur
chase o f securit ies which are  inv olve d i n an inv est iga tion o r i n respec t 
of which a regi str at ion sta tem ent is pend ing  or  which are  sub jec t to 
reg ula tio n un de r the  Inv est me nt Com pan y Ac t or  t he  P ub lic  U ti lit y 
Ho lding Com pan y Act . Tha t is the general  pu rp or t of ou r pre sen t 
rules .

We  fu rthe r note  th at  section 4( b)  (2) migh t provide  an  unduly 
rigi d pro hib ition  in dealing  w ith  e mploym ent . Th is section cou ld be 
in terp re ted to preclude a file c lerk  fro m being employed by any  com
pany  if  h is dut ies  w ith  the  Commiss ion ha d included the filing of the  
com pan y’s re ports . I t  is tho ug ht  t ha t rules 1 and  5 o f ou r “Conduct  
Re gu lat ion” tr ea t the employme nt problem—concede ly no t simple  o f 
resolu ton—in a ma nner which is more flexible and  equitable.

IV . Sec tions 5 throu gh  8 o f the bil l deal wi th the  problem  of  p ro 
tec tin g the in tegr ity  of  on-the -record proceedings as th at  t erm  is de-
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fined in section 2(3) . Prohibitions are imposed agains t ex parte  
communications during the course of such proceedings. My remarks 
today on this topic will be limited to  the provisions of section 7.

Section 7 is intended to accomplish several purposes. I t pro 
hibits ex parte  communications except in circumstances authorized by 
law and imposes criminal and administrative  sanctions upon vio
lators. In  addition, this section is designed to give publicity to the 
contents of certain proscribed communications. We believe th at sec
tion 7 presents several serious problems.

Firs t, the term “except in circumstances authorized by law,” which 
appears twice in section 7 (a) , is not defined in the bill. In H.R. 12731, 
86th Congress, identical language was employed. The committee 
repor t on H.R. 12731 stated, at page 13, that the term was understood 
to exempt ex parte  communications with respect to such matters  as 
requests for subpenas, adjournments and continuances, and the  filing 
of papers. We assume tha t the exception in H.R. 14 embraces the  
same matters. However, since the sanctions imposed for violations of 
section 7(a ) include criminal penalties, we think  it is essential tha t the 
term be clearly defined in the bill itself.

Second, the status of agency personnel who, by stipulation of the 
parties  to a particular proceeding, have been permit ted to participate 
in the decisional process is unclear. Respondents not infrequently 
agree to this procedure in order to expedite decisions by permitting 
the agency to have the advice of persons part icularly fami liar with the 
case. This is particularly  common in the consideration of offers of 
settlement pursuant  to section 5 (b) of the A dminist rative Procedure 
Act.

Where all interested pa rties p refer  free communication by and with 
agency personnel to a rigid limitation of such communications to fo r
mal proceedings on the record, there seems no reason why this p refe r
ence should not be respected and the disabilities of section 7 deemed 
inapplicable.

Third , we should like to point out an anomaly created by sections 
7(b) and 7(c ), which require  th at written ex parte communicants be 
placed in the  public file of the agency and th at notice of all such com
munications be given to all parties  to the proceeding with  respect to 
which such communications were made. The disclosure required is 
apparently intended to assure that all parties will be informed of the 
contents of a written ex parte communication.

We note the absence of any requirement for disclosure of an oral 
ex parte communication, the need for  publication of which is as im
portant as in the case of a written  communication. We appreciate , 
however, tha t there are difficulties involved in requiring a writt en 
statement for the record by the recipient of an oral communication.

Finally , section 7(d ) provides tha t a party ’s use of an ex parte 
communication—
shall  be good cause, in the agency’s d iscretion, for  disqualifica tion of the  pa rty  
who made the  communication, or on whose beha lf the communication was made.

The application  of this provision to adminis trative proceedings of 
the Commission is not clear. For  example, in a proceeding to deter 
mine whether a broker’s registrat ion should be revoked under the 
Securities Exchange Act of 1934. section 7(d)  might appear  to mean 
tha t if the broker makes an off-the-record communication, the  Com-
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mission would be authorized to revoke his registra tion on the basis 
of that alone without regard to the present statutory conditions for 
revocation.

V. Aly concluding remarks relate to section 10 of the bill. This 
section provides that,  in the case of any “on-the-record proceeding,'’ 
the bill and section 5(c) of the Administrative  Procedure Act shall 
apply as though the last sentence of section 5(c) had not been enacted. 
Section 10 of the bill fur ther provides th at the provisions of the bill 
shall supersede and modify the Administrative  Procedure Act to the 
extent tha t the bill is inconsistent with that  act.

The Commission objects to  the inclusion of section 10 and believes 
tha t it creates difficulties which were not intended. The effect of this 
section is to impose upon certain rulemaking and initia l licensing 
activities the same conditions as to separation of functions as are re
quired of adjudications generally under section 5(c) of the  Adminis
trative Procedure Act. Thus, under the  first sentence of section 5(c ), 
the same officers who preside at  the reception of evidence pursuant to 
section 7 would be required to make the recommended or initia l de
cision required by section 8.

In  its comments in an early draf t of the Administra tive Procedure 
Act, the Commission pointed out th at the process of preliminary con
sideration by an examiner, the making of advisory findings by the 
examiner, and Commission consideration upon briefs and argument 
upon exceptions to the examiner’s report , while affording a fai r and 
efficient procedure where substantial issues of fact were involved and 
the range for policy determinations narrow, was neither necessary nor 
efficient with respect to proceedings such as those under the Holding 
Company Act. In th is area every case—
represen ts a segment of a nationwide problem which must be de termined on the 
basis  of a uni form congressional policy.

The Commission fu rther noted tha t there were rare ly issues of fact 
in such a case and that  the examiner—
wha tever his personal qualifica tions may be, has  no opportuni ty to see more than 
dismembered segments  of the overa ll picture.

Where the issues involve the interpreta tion of earning statements, 
balance sheets, statistical data , and the  application of policy standards 
to these interpreta tions, the Commission stated tha t the interposition of 
an intermediate decision by a hearing examiner would almost invari
ably be a wasteful process.

For  such reasons we understand the Adminis trative Procedure Act 
was written  to include within the definition of “rulemaking” or “initial  
licensing” proceedings under the Holding Company Act as well as 
under the Investment Company Act. The Commission has developed 
procedures with respect to these proceedings which adequately protect 
the right s of the parties involved. Thus, in proceedings under the 
Holding Company Act, which ordinarily involve numerous parties 
and are concerned with issues of extreme complexity, we often have 
designated our Division of Corporate Regulation to prepare the rec
ommended decision, and, where waivers have been obtained from all 
the parties, the  Commission has been assisted in the preparation of its 
decision by tha t Division. The enactment of the bill would outlaw 
this type of procedure and, thereby, impede the efficient and expedi
tious  handling  of such cases.



INDEPENDENT REGULATORY AGENCIES ACT OF 1961 119

Sec tion  10 of  t he  bi ll fu rthe r creates  p rob lem s in its deletio n of the 
last  sentence of section 5(c) of  the Adm in ist ra tiv e Procedure Ac t 
which, amo ng o ther things, es sen tial ly relieves t he  agency fro m c er tai n 
of  the  proh ibi tions  w ith  r espect to sepa ra tio n of  f unctions.

I f  t he las t sentence of section 5(c) were deleted, it  m ight  be arg ued 
th at , whe re the  Commission authorizes t he  i ns tit ut ion of an inve sti ga 
tion, o r of an a dm in ist ra tiv e pro ceeding , in dividu al  Comm issio ners  a re 
engaged in the pe rfo rmance of inv est iga tion or  p rosecu tive  f unctions, 
and , to  th at  exte nt, may n ot pa rt ic ipate in t he  dec ision  in any r esul tin g 
case or  a factua lly  rel ate d case. Such an in te rp re ta tio n would  be 
un fo rtu na te  because the Commission its elf  cle arly mu st have the re 
spo nsibil ity  of  in st itut in g any majo r inv est iga tion or  admi nistr at ive 
pro cee din g and sho uld  t he re af te r not be preclud ed fro m ad judica tin g 
such cases.

Th is concludes m y p repa red s tate ment. I  sh all , o f course, be hap py  
to  answer any  ques tions .

Mr. Mack. Th an k you , Mr.  Chairma n.
Mr . Young er, do you have a ny questions?
Mr. Younger. No, th an k you.
Mr. Mack. Mr. Ch airma n, I was wo nderi ng  about yo ur  sta tem ent 

a t the bot tom  o f page  3:
We express our concurrence with  the philosophy of section 4(b) .
Und er  yo ur  in te rp re ta tio n the re is n o l im ita tio n placed  on mem bers  

or  employees of  the  Commission  to  in ves t in securit ies?
Mr. Cary. Th ere  a re thes e lim ita tions , s ir :
The. first grou p th at  I  men tioned invo lve proh ib iti on s; nam ely , if  

a regi str at ion sta tem ent is pen din g wi th  respec t to  a securi ty, or  if  
the issuer is sub jec t to an inv est iga tion or  is a publi c ut ili ty  ho ld ing 
com pany or an investment company  subje ct to our pa rt icul ar  acts.  
Th ere is one  f urther  li mi tat ion  I  do w ant to  st ress . I t  is n’t a  p ro hibi 
tion, bu t it  is, in a sense, reg ula tor y. One may  buy  securit ies,  bu t 
mu st hold them fo r investment purposes. In  othe r words, no em
ployee  o f the  Commission, fo r exam ple, may purch ase  a securi ty and 
sell  it within  a ye ar ’s t ime  unle ss otherw ise  det erm ine d upon wri tte n 
appli ca tio n by the Comm ission  fo r cause shown. Th is restr ic tio n 
appli es  to all  the  securi ties  which may  be pur cha sed . Th ere  is, of 
course the grou p which  I  mentio ned  whi ch may  no t be pu rch ase d 
at  a ll.

Mr. Mack. That  is b y ru le of-----
Mr. Cary. Th at  is by ru le of  our Commiss ion. As I  recall,  it  is 

rule 3 of our con duc t reg ula tio n, en tit led “S ecuri ty Tr ansacti on s.” 
I suppose it wou ld l imit every employee an d C ommission er to  G overn 
me nt bonds, if  we di dn ’t allow inv estment purchases sub jec t to tho se 
reg ulati on s and proscri pti ons, which I  hav e men tioned.

Mr. Mack. In  othe r words, you do not perm it all of  the employees 
to  invest in most all  of the securit ies othe r th an  those whi ch are b ein g 
con test ed or those which are  before  your  Commiss ion di rectl y or  
indir ec tly  fo r some kin d of action?

Mr. Cary. Or are  unde r our reg ulati on  pu rsua nt  to the Pu bl ic  
U ti li ty  Holding  Comp any  Act or Investm en t Comp any Act . F or 
exam ple, th at  keeps  us from buyin g m utu al funds. But  i t is t ru e th a t 
ou r employees  m ay purcha se,  and the Com mis sion ers  may, sec uri ties 
of, sha ll we say,  stan da rd  com panies on the exchang es.
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Mr. Mack. Well, I  understand the Presiden t sold all of his securi
ties afte r he became President. Do you think that was an appropriate 
thing fo r the President to do ?

Mr. Cary. Fa r be it for me to comment on an action taken by the 
President. I certainly think  tha t his role is somewhat more signifi
cant than our own.

Mr. Mack. Off the record.
(Discussion off the record.)
Mr. Mack. Back on the record.
I thought tha t perhaps he had done this because he felt tha t the 

people in authority  who had the responsibility of making major deci
sions should not be holding these securities.

Now i t would raise the same question, I think, in regard  to your 
agency, as to whether or not members of your agency hold various 
securities.

Mr. Cary. I have seen comments with respect to that.  And Com
missioner Gadsby just reiterated the point I was going to make, that 
in the event a matte r comes before us involving any company ill 
respect of which we hold a security, we disqualify ourselves.

Furthermore, we have a very rigid disclosure program so tha t there 
is filed with our Director of Personnel all our holdings. Those are 
two major protections, I think,  tha t arise in tha t connection.

Mr. Mack. Tha t is required also by your rules ?
Mr. Cary. Tha t is required by our rules. Tha t is also under sec

tion 3.
Mr. Mack. Mr. Chairman, I want to  thank you very much fo r your 

testimony this morning.
Mr. Cary. I enjoyed being here. Thank you very much, sir.
Mr. Mack. The committee will stand adjourned until  2 o’clock this 

afternoon, and at tha t time we will hear the Federal Trade 
Commission.

(Whereupon, at  12:10 p.m., the committee recessed unti l 2 p.m., this 
same day.)

AFTERNOON SESSION

The Chairman. The committee will come to order.
This afternoon we are privileged to have as our witness on H.R. 

14 the  Honorable Paul Rand Dixon, Chairman of the Federal Trade 
Commission.

I believe this  is your in itial appearance before this committee since 
your assuming the impor tant duties and responsibilities of tha t great 
organization, Mr. Dixon.

Let me, on behalf of the committee, extend you a cordial welcome. 
I have a feeling we will probably be having you before th is commit
tee on numerous occasions in the future.
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STATEMENT OF HON. PAUL RAND DIXON, CHAIRMAN, FEDERAL
TRADE COMMISSION; ACCOMPANIED BY J. V. BUFFINGTON,
ASSISTANT TO THE CHAIRMAN; J. N. WHEELOCK, EXECUTIVE
DIRECTOR; J,  M. HENDERSON, GENERAL COUNSEL; AND CHARLES
GRANDEY, ASSISTANT TO GENERAL COUNSEL

Mr. D ixon. Mr . Ch airma n, let  me say how pleased I  am to  come 
before  th is commit tee because  I  know  th is to be ou r pa re nt  com
mit tee.

May I  int rod uce , befo re I read th is sta tem ent, several  of the staf f 
I  have b roug ht  wi th me.

The Chairm an . We wil l be glad  to  hav e the m noted  fo r the  
reco rd.

Mr. D ixon . On my le ft  is Mr.  Charles Grandey, As sis tan t to the  
General Counsel.

An d th is i s Mr. J oh n V ict or  Buffington, my assis tan t.
An d th is is Mr.  Jo hn  N. Wheelock, the Executive  Di rec tor  of  the 

Fe de ral T rad e Commission.
An d Mr. J . M. Hende rson, the  Gener al Counsel.
The Chairman. Do you  wa nt a ch ai r fo r the General Counsel up  

there ? Tha t can  be quickly a rra nged .
Mr. D ixon . We ll, I  th ink if  I  ge t into difficulty, they can  dash  up  

here.
Mr. Ch air ma n and mem bers  o f the  comm ittee.  I  h ave  been Cha ir 

man of the  Fe de ral  Tr ad e Commission now since Ma rch  21 of  th is 
year.  Of course, 1 am ap pe ar ing  here tod ay to offer  comment wi th 
resp ect  to H .R. 14.

A t was sta ted  in my le tte r to th is com mit tee of  May 25, 1961, w ith  
rega rd  to H.R.  14, the Commission  is in com plete agreem ent  w ith  th e 
purpo ses  and  objectives  of  the bill.  We  did  no t in ou r le tter  en
dea vor to commen t on each of the  specific pro vis ion s or  the  exp ress  
lan guage the reo f but , ra ther , exp ressed ou r agreem ent  wi th the  sub 
stance  of the  provisi ons , w ith  two excep tions .

W ith  reg ard to section 7, we de ferre d to the  opinion of  the A t
tor ney Gen eral  as to wh eth er the  p rov isio ns of  t ha t section were  su f
ficiently  def init ive and  specific to meet the constitu tional requ ire 
ments  fo r a criminal sta tute,  and we note d, wi thou t objection, th at 
section 9 of the  bill would amend the  F ed eral  Tr ad e Commission Ac t 
so as to omit “ineffic iency” as a c ause  of  removal of a Commiss ioner.

The Commission, as you know, is a quasi-ju dic ial  ad minist ra tiv e 
agency which, by its very na tur e, was cre ated fo r and  does exercise  
jud ici al,  invest iga tive, and pro sec uting  fun ctio ns.  I t  must con tinue 
to  exerc ise all three  of  those fun ctions if  it  is to  ca rry  ou t the con 
gressiona l in tent  in i ts cre ation.

An y leg islation , there for e, which  dea ls wi th the  sepa ra tio n of 
fun ctions wi thi n the Commission and  ex pa rte com munica tion s mu st 
be ca ref ull y consid ered  by o ur Comm ission w ith  the  tw ofo ld purpo se o f 
confo rm ing  our  procedures and  ru les  and  r egula tio ns  to  the p rin cip les  
and purposes expressed in H.R. 14, and, at the same time, preservin g 
the  ab ili ty  to  exercise ou r in ves tigative,  prosec uti ng  an d jud icial func 
tion s in as efficient and  exp edi tious a ma nner as is poss ible in the  
pub lic interest.
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As you kn ow, the Commission a nd  its  re pre sen tat ive s exp ressed thei r 
views in cons iderable  detail  on th is general  subject mat te r in connec
tion wi th II .R . 4800 a nd II. R. 6774, wh ich were conside red by the  sec
ond session of  the  86th C ongress  a nd  dealt wi th subs tan tia lly  the  same 
subject matt er  as I I.R . 14.

I  am  glad  to  note th at  in t he succeeding bill , H .R.  12’731, in troduced  
as a result  of  the  commit tee' s hearings on H.R.  4800 and H.R.  6774, 
man y of the  Commiss ion's  comments and  suggestion s designed to 
accomplish the purposes I  have  ju st  re ferre d to in the  Commiss ion’s 
con sidera tion  of th is ge neral pro blem were adopte d.

Th ere  a re a num ber  o f pro vis ion s in H.R. 14 which  it  is im po rta nt  
to com men t on, fo r the purpo se of  advis ing  the  commmittee  of the  
problems which they  may cre ate  for  ou r agency  a nd exp lore the  m ean 
ing intend ed by the  p ar ticu la r p rov isio ns I sha ll comment on, in ord er 
to  be as  he lpf ul  as i s poss ible  in your  consid era tion  o f t his  very  imp or
ta nt matt er.

In  subsection (2) of section 2 the  t erm  “agency employee involved 
in the decisional process” is defined as inc lud ing  any  employee of an 
agen cy who is sub ject  to the  immedia te superv isio n of a member of 
the agency and  any  employee of an agency who is charg ed with the  
pr ep arat ion of  decis ions w ith  res pec t to  proce edings befo re t he  agency.

I t  is no t clear wha t the term “decisional process” and  the  phrase 
“p repa ra tio n of decis ions with respec t to proceedings before  the 
agency ” encompass.

I am conf iden t th at  the  committ ee is awa re of the fac t th at  many 
mem bers  of the  Commiss ion’s start' pa rti cipa te  in ma kin g var ious 
kin ds of decis ions at different, stages m the  process ing of ind ividual 
case ma tte rs.  These decis ions include  bu t are  not lim ited to those  
with resp ect to in itiati on  o f inv est iga tions and  conclusions  a nd recom 
mendatio ns of  supe rvis ory  pe rsonne l in the  invest iga tional  and li tiga 
tion processes in cases which are first presen ted to the  Commission 
fo r its  in iti al  det erm ina tion as to wheth er a com pla int  sha ll issue.

Simi lar ly,  s taff employees make decisions in ind ivi dual cases where  
inf orm al sett lem ents are  effected. In  man y such matt ers the  Com
miss ion makes the  final de termination. The same is t ru e with reg ard 
to the  Commiss ion’s substant ive  rulem aking  p roceed ings under st at u
tory  au thor ity , specifically in connection with the  Wool  Produc ts 
Labeling Act, tbe Fur pro ducts  Labeling Act, the Texti le Fi be r I de nt i
fication Ac t and  t he Fla mm able Fa br ics Act. The Commission does, 
upon a conside ration of all of the  f act s presen ted  in those  rulem aki ng  
proceedings, adopt rules and  reg ula tio ns  which have the  effect of law.

Ina smuch as the meaning of  th e term s “ decis ional process” and  “the 
preparati on  of  decisions with respect to  p roceed ings befo re the  age n
cy” is not  c lear , i t is believed th at  it  w ould  be advisa ble  to  cl ar ify  th eir  
meaning to enab le the  Comm ission to adopt reg ula tions  which  would 
accomplish the  purposes expressed in section 7( a)  ( 1) . It  is espec i
ally  im porta nt to cla rif y the  meaning  since a vio lation of  section 
7( a)  (1) involves criminal  penaltie s.

W ith  rega rd  to section 2, subsection (3 ), the  term “on-the -record 
pro cee din g'’ is defined in t hi s section to inclu de—
any proceed ing before  an  agency in th e case of which agency  act ion  is req uired 
by law  or agen cy rul e to be based on the  rec ord  of an  agen cy hea ring . * * *
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I t  is believed th at  it was the in tent  of  th is definitio n to lim it the  
meaning of the ter m “on -the-reco rd pro cee ding" to those  matter s 
where the  decision or acti on of the  Commission is to lx* based  solely 
or en tirely  on the  r eco rd of an agency hearing . How ever , t he  absence 
of the  word “solely” in th at  po rti on  of the  def ini tion is possib le of  
being constru ed so as to include  any  Commission action or  decision 
which is based in pa rt  bu t not entirely  upo n the  record  of an agency 
hea ring.

Th is possibi lity  is of concern especia lly in connection  wi th the  Com
mission ’s sub stantive  ru lem aking  dut ies  in the  ad mi nis tra tio n of the  
Wool, Fur , Flam ma ble  Fabrics , and Te xti le Fi be r Acts.  In  the  
form ula tio n of those rules it  is esse ntia l th at  the  Comm ission  have  
ava ilab le to it in its  con sidera tion  of the rules to be pro mu lga ted  un 
biased expert opin ions , tra de  secre ts, and tech nical guidance  and ad 
vice fro m pra ctica l experts  in the field which  the  Comm ission would 
be unable to obt ain  fo r var iou s busin ess and com pet itive reasons if  it 
were necessary  to make th at  in form ati on  an d advice a par t of  the  
record.

The prom ulg ation  of these rules is not ad judica tory  in na tur e, and  
the y have no effect on pas t acts  or  pract ice s of  ind ivi dual concerns 
affec ted by them . On the contr ary , the y ap ply to all wi thin the  p ar 
tic ul ar  i nd us try  in general  and  a re des igne d to g overn fu ture  conduct.

In  orde r to preserve access to these  very essential  sources of expert 
and tech nica l inf orma tio n in such matt ers, it is be lieved that  it would 
be des irab le to add the  word “solely” af te r the word “based” in the  
th ird  line  of subsection (3 ), in orde r to cle arly preclude the  section 
being la te r con strued  to include  all proceedings where Commission 
act ion  o r decision is based in pa rt on the  reco rd of an agency hea ring.

Th is suggestion  is in harmony wi th the Pr es iden t’s suggestion in 
his  message on eth ica l conduc t in the  gov ernment of Apr il 27, 1961, 
Pu bl ic Doc ument  145, section 2, page 7.

In  rega rd  to sect ion 2, subsection  (5 ), an “ex pa rte” commun ica
tion is defined  in th is  sec tion to be one wi th resp ect to a “p roceed ing” 
or  with resp ect to the  con sidera tion  or  decision of a “proce eding” 
where reas onable not ice there of  i s no t given, in advance  of such com
mu nication, to all  intere sted pa rti es  wi th the  exception noted in the  
subsection .

It  is believed th at  the  fa ilu re  to fu rther  define the  term “proceed
in g” in t hi s section as  an “on-the -record pro ceeding,” as is done in sub
section (3) of section 2, m ay pe rm it of a con struct ion  of  the un qu ali 
fied word “proc eedin g” to incl ude  any  m at te r of an inform al na ture  
and o ur rul em aking  proce edings.

In  the event such a const ruc tion  were to be placed upon t he  m ean ing  
of  the  word, the  section would then req uir e an adva nce notice of all 
com munica tion s rega rd ing such ma tte rs to all interested pa rti es , wi th 
the  ex cept ion noted in the  section. It  would, in my opinion, serious ly 
im pa ir the effectiveness  and  exp edi tiou s ha nd lin g of all inf orm al 
matt ers within the  Comm ission , and  ad dit ion al ly it would serious ly 
hand ica p the Commission in its  inv est iga tional and rulem aking  
functio ns.

The Comm ission  has  alw ays  preserved  the confiden tia lity  of the 
iden tit y of ap pli cants and  poten tia l witnesses  in the  inform al stag es 
of  its various proce dures. Th at  p rotect ion , th e Comm ission  ha s fou nd,
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is esse ntia l to  it s ab ili ty to  obta in the  requis ite inform ation  to enab le 
it  to make in iti al  de termi na tio ns  wi th resp ect  to  fu tu re  acti on in 
indiv idua l cases p rio r t o the issuance of  co mp laint and to th e prom ul
ga tion of rules and reg ulati on s in its rul em aking  procedures.

I t  is n ot  be lieved th at  it  was th e in tent  of Congress to include com
municatio ns re la tin g to such  matter s in the term  “ex pa rte 
com munica tion s.”

In  orde r to  cla rif y the  ap pli cabi lit y of th at  def ini tion  and to  pr e
serve  the  Com miss ion’s inform al  sources of inform at ion pr io r to 
forma l proceedings in case mat ters  and in proceedings lea ding  to  t he  
adop tio n of  rules and reg ulati on s in rul em aking  proc eed ings , it  is 
sug ges ted  th at  the word “proc eedin g” in lines 1 and 2 of subsection 
(5) of  section 2 be preceded  by  th e words “on-the- record .”

Th is sug gestion  wou ld con form the definitio n to the one con tained 
in subsection (3) of section 2. My sug gestion  in th is  respec t would 
also seem to be in harmony wi th the purposes of the bil l as expressed 
in the  decla rat ion  of poli cy conta ined in section 3, subsection (a)  ( 3) , 
whi ch section would only pr oh ib it “off-th e-reco rd” communica tions in 
pro ceedings in which agency act ion  is required by law or  agency rule 
to be based on the  record  o f a n agen cy hea ring.

I  am in complete agreem ent  with  the decla rat ion  of  policy and  
pro vis ions thereo f c ontained in section 3.

There  is a possible difficu lty in the wording  of a po rtion  of section 
4(a ) of  t he  bi ll. I  am also in complete accord wi th th at  section as it 
is now worded , e nd ing  w ith  t he  wo rd “means” in the  th ird line  from 
the last  line of  the  pa ra gr ap h.  Th e rem ain der of the  sentence and  
the pa ra gr ap h does, however, prese nt a difficul ty fo r the  Commission.

That  sentence reads “r at he r th an  by reli ance upo n a fa ir  and  open 
presen tat ion  of fac ts and arg um ents in acco rdan ce wi th esta blished  
pro ced ure s.”

Subsection  (c) of section 4 req uir es the Commiss ion to  prescribe 
reg ula tio ns  impleme nting and sup ple me nti ng  the  pro vis ion s of sub
section (a ).  I f  th at  pro vis ion  of  subsection (c) is con stru ed to re 
qu ire  the ado ption  of reg ula tio ns  by  the Comm ission  whi ch would ne
cessita te an “open presen tat ion  of fac ts and argu men ts” in all mat
ters , inc lud ing  those  of an inform al or  rul em aking  na ture , the n the 
req uir ement would , in effect, preclude all inform al dispos ition of 
matt ers , however  tri vial , by the Commission, because of the req uir e
ment th at  the y be disposed  of only upon “open presen tat ion  of fac ts 
and arg um ents.”

The same difficul ty is confronted  in connection wi th consent  set tle 
ments. I t  is believed t hat  the purpo se and the  effectiveness of section 
4( a)  can be fu lly  preserved  by closing pa ra gr ap h 4(a ) af te r the  
word “means” in the  th ird -fr om -th e-bo tto m sentence of th at  subsec
tion, and  e lim inati ng  th e rem ain de r of the  sen tence and  p ar ag ra ph  as 
it now appear s in  the  bill.

Th is suggestion  wou ld, in my opinion, preven t the  use of im
pr op er  influence w ith out a p oss ibi lity  o f th e subsection  as now worded 
being  constru ed to req uir e an “open prese nta tion of  fac ts and  argu 
ments” in all matter s.

In  con siderin g section 4 (b ),  subsect ion (2 ), it  is noted th at  it is 
proh ibi ted  fo r a member or employee to accept  “* * * or  th ing of 
va lue ” fro m any pers on, e t cetera.
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While I  am in complete accord with the purpose of th is subsection, I would b ring to the committee’s attent ion the problem which tha t parti cular phraseology of the subsection raises.
As you know, Commissioners and employees of the Commission, in the performance of their  official duties, frequently are required to partic ipate  in many kinds of indus try gatherings and meetings, either as speakers or panelists, and it is not unlikely tha t in many such instances there will be present industry members or the ir representa tives who have a pecuniary interest  in a proceeding or matt er before the Commission. In practice, these meetings frequently  occur in  connection with meals, as at banquets in trade association and other industry group conventions. In addition, it infrequently happens tha t the par ticu lar indus try meeting where the Commission member 

or employee is a speaker or panelist  may be held in a hotel where the ra tes are such tha t the Commission representative cannot be fully  reimbursed under present Government limitations. In  the case of meals under the circumstances above referred to, it is believed tha t it would be con trary to the very purposes for which the Commission representa tive is present to be forced to decline the meal.
It  is suggested tha t the committee consider adding to subsection 4(b) (2 ) the following:
Nothing herein shal l prec lud e:
(a)  Receipt of bona fide reimbursement, to the  extent  perm itted  by law, for  actu al expenses for  trav el and other necessary  subsis tence  * * * in which no Government paym ent or reimbursement is made:  Provided, however,  Th at the re shal l shal l be no reimbursement or  paym ent on behalf of the  official for  ente rtainment,  gifts , excessive personal living expenses, or other personal  benefits.
The above is taken from the language of section 5(a)  of Executive Order  10939 entitled “To Provide  a Guide on Ethical Standards to Government Officials”, issued May 5,1961.
Section 4( b) (2 ), as amended, is not understood to prohibit the usual entertainment incident to conventions, annual bar meetings, et cetera.
In  respect to section 7 i t is noted tha t the subsections thereof are limited by subsection (a) to “on-the-record proceeding.” In the event my suggestion with respect to section 2, subsection (3),  con

taining the definition of “on-the-record proceeding”, namely, that the word “solely” be added before the word “based” in the thir d line of tha t subsection is followed, much of the difficulty with the section will be removed.
In  our May 24, 1961, lette r to the committee, commenting on H.R. 14, with respect to section 7 thereof, the Commission advised tha t it  

would defer to the Attorney General as to whether or not the pro visions of tha t section are sufficiently definitive and specific to meet the constitutional requirements for  a criminal statute.
As the Commission said in connection with its lette r to the  committee of July  13,1960, commenting on H.R. 12731, among the reasons for concern in this respect was the indefiniteness of the sentence “ex

cept in circumstances authorized by law’” with emphasis on the words “authorized by law” in subparagraphs (1) and (2) of section 7 (a) .
In addition, it is pointed out t ha t subparagraphs (1) and (2) cover all ex par te communications as th at term is defined in section 2, subsection (5) of the bill, whether or not the communication is oral or 
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in wr iting , and, more  im po rta nt , wh eth er  or  no t the com municatio n 
bea rs on  the  issues  or m eri ts involved in th e pro ceed ings .

The difficulties involved in ha nd lin g ora l ex pa rte com munica tion s 
under section 7 have been previo usly exp lained in fu ll in  connect ion 
wi th pr io r bill s, bu t it  i s beli eved  t ha t, in  add ition  t o th e un ce rta in ty  
as to the  exa ct com munica tion s which  mu st be dealt  with  in acc ord 
ance with the  pro vis ions of section  7, th e fact  th at  vio lat ion s of  the 
subsections of t hat  sec tion are  m ade  a crim e a nd  su bjec t to  severe pu n
ishment w’ould res ul t in the filing of a lar ge  numb er of  such commu
nicatio ns wi th  the sec retary  in orde r to  avoid the pos sib ility of  v iol a
tion a nd  sub jec tion  of the offender to t he  crimina l penalt ies.

I t  is believed  th at  it  wou ld be des irable  to more fu lly  define  the  
excepted c omm unic ations, othe r th an  “i n circums tanc es au tho riz ed  by 
law ’ and lim it the covered com munica tion s to those dea ling with  t he  
me rits or  issues in adjud ica tio n proceeding s.

As  was pointed  out in the Com mission ’s May  25, 1961 le tte r, sec
tio n 9 of  the  bil l does ame nd the Fe de ra l Tr ad e Commission Ac t so 
as to e lim ina te “inefficiency” as a cause fo r remov al of a Commissioner.

W ith  resp ect  to  section 10 (a ),  it is belie ved th at  the  amend ment 
con tain ed therei n o f sect ion 5 (c) of the  Ad minist ra tiv e Procedure Act, 
so as to  eliminat e t he  following sentence  in  th at  pro vis ion  of th e A P A :

“Nor sha ll it  be app licabl e in  any ma nner to the  agency or  any  
member or  m embers of the  body  com pri sin g t he  agency,” does pre sen t 
sub stanti al difficul ties fo r the Com mission  i n the hand lin g of its  “on- 
the -re cord” proceed ings .

I  recog nize th e desir ab ili ty of  the “se parat ion of  func tio ns” pr o
vid ed by section 5(c) of the APA . Th e Comm ission  has by or ga ni 
zat ion al st ru ctur e and the  adop tion of  procedura l rules an d regu la
tion s, pre clu ded  al l ex pa rte  con tac ts in  connect ion wi th “on- the -record 
pro ceedings” betw een it  and members of  the inv est iga tive and pros 
ecu ting staffs in a pa rt icul ar  case or in a fac tua lly  rel ate d one. Sec
tio n 10(a)  of H.R. 14, by making the Commission  an d Commission  
members sub jec t to  the  provis ions of  sect ion 5(c ) of the  APA , raises 
serious  questions as to wh eth er or  n ot  th e Commission  wou ld be pr e
cluded  fro m pe rfo rm ing its  normal fun ctions concerning inv est iga 
tio n and pro secutio n in a case and stil l ren de r the  f inal decis ion.

Th e Comm ission  has  de legated ma ny of its  inv est iga tional and  
pro secution fun ctions to its  staf f and con tem pla tes  some fu rthe r dele
gations  of th ese fu nct ions.

A t presen t, in acco rdan ce wi th  section 5(b)  of the Commission 
Act, which pro vides in effect th at  when eve r the Commission  sh all have 
reas on to  believe th at  any  per son , et cetera , has been or  is violati ng  
section 5 of  its  act  and  if  it  ap pe ars to  the Commission th at  a pro
ceed ing by  it  in resp ect  t he reof  wou ld be in the  int ere st of  the  p ubl ic 
it  s hall issue  its  compla int,  the Commission cons iders all  inv est iga ted  
cases pre sen ted  to it  by t he  s taff  wi th  recomm endatio n th at  co mp laint 
issue and makes the  necessary  in iti al  de termi na tio n req uir ed by the  
refe rre d to  po rtions of 5( b)  of  its  ac t and direct s th at  comp laint 
issue. Th is  con sidera tion of the m at te r by the  Commission  may  be 
con strued  to  be in the  na tu re  of  bo th an  inv est iga tory an d pro secu
tion fun ction.

In  addit ion , un de r section 5 (a )( 6 ) of  the  Fe deral  Tr ad e Com mis
sion Act , the  Comm ission  is charg ed  with  the  du ty of  preven tin g
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violations of its act. In  accordance with tha t duty, the Commission frequently, on informat ion available to it from various sources, including its own investigational and other files, on its own motion directs the staff to instigate  investigations of par ticu lar matters. Section 10(a) of H.R. 14 could possibly be construed to preclude them from adjudicating any case based on these investigations—and I  call the committee’s attention to (see Attorney General’s Manual on the APA, p. 58 (1947)).

Fur ther , in connection with investigations, section 6(b) of the Commission Act authorizes the “Commission” to require the filing with it by special order  reports or answers in writing to  specific questions, and under section 9 the Commission is authorized to issue subpenas which the statute  requires be signed by any member of the Commission. These two procedures or functions may be investigatory in nature within the meaning of  section 5(c) of APA. I t would appear tha t the exercise of any of these above-described functions, which are incidental to the  very nature of a quasi-judicial administrative  body, might preclude the Commission, or in the case of subpenas the Commissioner who signs them, from taking par t in the ultimate decision in the pa rticu lar case of classes of cases and thereby prevent the Commission or Commissioner from exercising its  or his judicial function. I believe th at section 5(c) of the A dminis trative Procedure Act adequately prevents contacts between the staff having any connection with the investigatory or prosecution function in any case or related case or cases from contact or communication with the Commission in connection with  an adjudicated matter. I think any such revision of this section, as is contemplated by section 10(a) of the pending bill should be given most serious consideration.
In  closing, I would like to re iterate  th at the Commission is fully in accord with the purposes of H.R. 14. My comments are submitted for the purpose of presenting to the  committee the possible difficulties which some of the language and provisions of the bill as now worded present for the Commission, with the view of being as helpful as possible to the committee in its consideration of th is very real problem, with which both the committee and we are deeply concerned. I will be happy to answer any questions the committee may have at this time.The Chairman. Thank  you, Mr. Dixon, for your very for thright  and explicit statement on this question. We are glad to have your suggestions as well as your comments. Mr. Hemphill , do you have any questions?
Mr. Hemphill. No, Mr. Chairman. I have enjoved the statement.The Chairman. Mr. Sibal?
Mr. S ibal. No.
The Chairman. Mr. Dominick?
Mr. Dominick. I  would like to ask a couple of questions, Mr. Chairman. Would you say tha t part of the concern tha t has been created giving rise to this bill is the fact  tha t the three functions of an investigatory, prosecution, and judicial decision are all  within one agency ?
Mr. D ixon. Well, the reference in my statement certa inly to section 10(a) of the bill points up one of the fears tha t I  would have if the bill were passed in its present form, because it is very clear tha t when
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th is  Fe de ral Tra de  Commission was  cre ate d there was vested here  
part  of the leg islative inv est iga tiv e pow ers  of the Congres s itse lf. 
They will  be found in sect ion 6 a nd  section 9 of the  Commission  Act .

Also , there was vested there the res ponsibi lity  fo r the Commission 
to  do thi s inv est iga ting, and af te r the y ha d done  the inv est iga tion, 
if  they ha d reason  t o believe  based upo n th at , th at  the basic  laws the y 
are sworn to  admi nis ter  are  be ing  vio lated  the n the y wou ld issue 
th ei r com pla int.

Once the comp laint is issue d, as I  would  un de rst an d it,  we then  
move  in to a dju dic ation .

In  a sense, let  us  say, we we ar  two ha ts—one the  investi ga tor and 
pro sec uto r, the  oth er  the judge.

Now the Ad minist ra tiv e Procedures  A ct  came alo ng in 1946 aimed 
at  th is  specific crit icism. Since the Ad minist ra tiv e Procedure s Ac t 
ha s been  passed  by  vi rtu e of  the in te rn al  reo rgan iza tio n and  pr o
cedures  wi thin the Comm ission  there hav e been separat ed  completely 
fro m ad jud ica tio n those  mem bers  th at  pa rti cipa te  in  inv est iga tion 
an d tr ia l, fro m those peop le th at  pa rt ic ip ate wi th the Commission in 
ad jud ica tio n and judg ing . Bu t, if  the bil l were  passed wi th th is 
section (c)  in  it  I  wou ld no t concede  th at  it  wou ld do thi s, bu t I  
th in k th at  th is committ ee would  wa nt  to  know , perha ps, wh at you  
might  acco mpl ish wil l be in one sense cre ati ng  a spec ial tr ia l board  
where these type  of  matt ers are  tri ed , and then  there wou ld be re 
moved com pletely fro m the responsibi lity of  the Commission  and , 
spec ifica lly, fro m me as Ch air ma n, any responsibil ity  or  ab ili ty  to 
de termine  wh at cases would be brou gh t, how the  money the Congress 
gives us  would be spen t, w ha t a rea s we wo uld go in.

Since I  have been  Ch air ma n of  t he  Commission I  have  been before  
several  committ ees and I  th in k I  sense one th in g the  committ ees of 
Con gress are a lit tle worrie d about, is th at  these commiss ioners who 
are  appo int ed  by the Pr es iden t, appro ved by the  Congres s, are  ge t
ting  too fa r away from the animal th at  the  Congres s created. An d 
I  wou ld be fe ar fu l here , sir , th a t unless we re ta in  the lan gu age th at  
is pre sen tly  in the  Ad minist ra tiv e Pro ced ure s Ac t in th e form  of 
ma kin g clear th at  th is does not ap ply to  Commission mem bers , only 
to  staf f peop le, th at  m ore ha rm  t ha n good would come fro m it.

Mr. Dom inick . Would you rea d bac k fo r me the la st  sen tence?
(The  reco rd was read.)
Mr. D ixon. In  th is  conn ection, sir , I  rea d you  w ha t ap pe ars in the  

At torney  Ge neral ’s manual on th is  po int . Th e last  sentence  of  sec
tio n 5(c) sets fo rth  c ert ain  exemption s fro m the requir ement s of  the  
subsection an d thes e have alr eady  been discu ssed,  except the p rov ision 
th at —
nor  shall  i t be applicable in any m anner to the agency or any member o r members of the body comprising the agency. I t was pointed out that  thi s exemption of the  agency itse lf or the  members of the board who comprise it  is requ ired  by the very na ture of the  adm inis trat ive  agency where the  same autho rity  is responsible for  both the  invest igations, prosecution, and  hearing  and decision of the cases.

I  po inted th at  up  in  my st ate me nt t hat  I  have read .
Mr.  Dominick . A t wh at po int, Mr . Dixon, do inquir ies  and let ter s 

an d factu al mater ia l received fro m Congressm en c rea te t he  mo st p rob
lems  in th e decision that  you may be ma king  ?
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Mr. Dixon. Well, I do not think  tha t letters from Congressman or Senators create any problems.
I have worked my adult  life since 1938 with members of the staff of the Federa l Trade Commission and various p arts  of the Commission, and since 1957 I  served as counsel for  the Senate A nti tru st and Monopoly Subcommittee. I saw both sides of it. And we welcome the le tters and inquir ies th at some people may th ink may w orry these agencies. The interest, I think, of the public is being served, you might say.
We get a grea t number of letters from Congressmen and Senators. This is by nature  of the fact, in my opinion, tha t the people throughou t the country are conversant—they know you—tha t if they have a troublesome problem they write you—they write to you first—and if it is in a pa rticu lar area, such as the area  we are sworn to  per form in, it is but n atur al tha t you would send it there for attention. When it  comes there, obviously, it  must be determined whether it is something that  we do have something to do with. If  i t sets forth a na ture  of complaint tha t we should within our sworn duty do something about we put  i t in the hopper and t ry to find out what i t is all about. If  it  then appears to be a matte r tha t is within our statutory authority within the public interest, tha t we should proceed, we will then develop it.
This is going on down on the  staff level. This is what staff people have to do.
We do this in many ways.
I now, since going to the Commission, want this Commission to raise its eyes and quit going afte r one, one, one person in a whole industry, but use the tools you gave us 47 years ago, such as section 6(b ), where we can move into a whole indust ry and get a great deal o f information to determine whether this is an isolated matt er or a mat ter that a whole group is particip ating in.
Mr. Dominick. Mr. Dixon, would you then be in agreement with an amendment to the bill th at should exclude Members of the Congress from its provision ?
Mr. Dixon. I  would not be in approval of any amendment tha t would exclude any Congressman from call ing me at  any time on anything tha t has to do with investigation  and prosecution, nor would I object to the Congressman or Senator  ever calling me and asking me what any member of the public can ask me, “"What is the state of this docket? What is the  status of this case?” I have no objection to that.  And I do not think it should be made a mat ter of record, either, because it would encumber the record. And I think that is what is clear going through here. It  is when you get over into my judging function tha t we are talking about—we are talking about when do I become a judge. Now if you ever get yourself in the position where you cannot call me and say, “Why haven’t you done something about this complaint?” or, “Tell me, w hat are you doing down there on a complaint you issued 6 years ago? What is the status of it? When are you going to get throu gh with it? ” I f  you ever get in tha t position, how are you going to answer your  constituent.  I  do not know.
Mr. Dominick. Tha t is the point I  was trying to bring  out. Let  me ask you just a couple more questions.
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You actually  make a determination as a member of the board when 
you decide whether or not to issue a complaint because afte r tha t 
time, when a complaint is issued, the person against whom the com
plain t is issued has the burden of proof to show that it is not correct ?

Mr. Dixon. Tha t is wrong.
Mr. Dominick. Tha t is true  in certain cases.
Mr. Dixon. Not here, because this is not true. The burden re

mains with the Federal  Trade Commission to prove tha t the law is 
being violated. The issue will be drawn; we charge someone with 
a matte r and the complaint is served, and he is afforded the oppor
tunity  to  answer or default under  our  rules. Let us assume-----

Mr. D ominick. As a lawyer I will not get into an a rgument  with 
you on that,  although I think I could. Let me ask you this:  You do 
reach a decision at tha t po int as to whether or not a complaint should 
be issued. Now i f this is true, if this wording were determined to 
be a part of tha t decision, this would mean tha t we would have to 
come in as Members of Congress, and so would everybody else who 
was involved in this, and becomes parties  while you were s till con
ducting a secret investigation, would not that  be true ?

Mr. Dixon. I think  that , probably, is one of the effects. In  other 
words, if it means that  we could do nothing else every time we moved 
tha t you wTere advised and given a chance to come in and kept fully 
aware, I do not think tha t we would get anywhere.

Mr. Dominick. Thank you. Tha t is all.
The Chairman. Mr. Sibal.
Mr. Sibal. I would like to ask one question. I was very much in

terested in your testimony, and I compliment you on it. On this 
question of the activity by a Member of Congress, a representative 
public official, in his capacity of responsibility to look a fter  the in
terests of his constituents, he contacts you at the Commission at a 
time when you are adjudicating the case. I  clearly understand tha t 
you feel tha t he must be able to do this  in order to carry out his re
sponsibility.

Mr. Dixon. Provided, of course, tha t the  status of the case was such 
as you might ask the clerk of the court about it.

Mr. S ibal. He is asking about the status, but you do not include-----
Mr. Dixon. Merit.
Mr. S ibal (continuing). Mer it?
Mr. Dtxon. No, sir.
Mr. Sibal. You think it would be improper for him to comment 

on the merits?
Mr. Dixon. I do not think  anyone would ask or argue with me 

about the merits. I have served with the Commission, in my back
ground from time to time, on detail in the office, and even in tha t 
capacity answered calls from Congressmen and Senators, and I never 
in my experience had a Congressman or a Senator, as soon as the case 
has gone to complaint or you told them, but who immediately did 
not tell you tha t he was not interested in trying to influence you—- 
he was merely tryin g to find out what was the situation, what was 
the status of the case, how long has it been issued, where is it now, 
when is it 1 ikely to get finished.

Mr. Sibal. tn  your experience has it, also, been true that  other 
people accept this as the role t ha t you play tha t when you do have
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a conversation with a Member of Congress concerning the status  of 
a case which you know to be highly proper and the Congressman 
knows to be highly proper—have you been able to sell everybody 
else the idea tha t the only communication you had was regarding 
the status of the case ?

Mr. Dixon. I never was involved in one of them where the question 
came up, so I could not say.

Mr. Sibal. Do you know of any ?
Mr. Dixon. I could not answer that.  I have read about such in

stances in the paper that have been developed. Sometimes I'm  quite 
sure that  they can be misunderstood.

But let us take the on-the-record proceeding complaint, and such 
a call would come to me, if I understand this Dili imposed upon me 
would be the necessity fo r me to immediately write a memorandum of 
it and put it in the record. If  this bill passes, I want it perfec tly 
understood tha t I, as Chairman of the Federa l Trade Commission, 
Mr. Chairman, am going to get most of these calls just by nature  
tha t they will come to me as Chairman, and if I would find myself 
in tha t position because of the difficulty tha t will arise in writing 
tha t memorandum, I intend to tell the par ty who is calling me, Con
gressman so-and-so, or Senator so-and-so, “ I want you to know tha t 
I am under compulsion of this act to call it to his attention, and if 
we are  going to have a conversation on this  m atter  I  am going to ask 
my secretary to get on the telephone and take it down so tha t the 
burden is not on me to try  to put tha t in writing as to what was 
said or what the person would be saying. I might  misunderstand.” 
And as soon as tha t would be transcribed, I would put it in the 
record and send a copy to the person I  have been ta lking to. I think  
tha t would be the common sense way that I  would handle it, if this 
was passed into law.

Mr. Sibal. Tha t is all. Thank you.
The Chairman. Of course, this bill does not require that.
Mr. D ixon. As I  understand H.R. 14 today an oral conversation as 

to status does not  apply, so we do not even have to worry about that.
The Chairman. Tha t is right. Neither does this bill apply to such 

matters as you discussed with Mr. Dominick.
Mr. Dixon. I understand that.
The Chairman. Nothing in this bill would prohibit a Member of 

Congress from inquiring about the status of any proceeding before 
you at any time.

Mr. Dixon. I understand that .
The Chairman. I do not think  t ha t anyone would contend tha t a 

Member of Congress has any more rig ht to t ry to influence a decision 
or to discuss the merits of a case off the record ex parte tha t way 
than  anyone else.

Mr. Dixon. I have never heard anyone argue otherwise.
The Chairman. T think there are many people, though, who have a 

feeling, certainly Members have indicated have a feeling tha t this 
would prohibit a Member of Congress from performing  his duty  and 
obligation and responsibility to his own people.

Mr. Dixon. I think  that  you could make tha t clear, Mr. Chair
man. I think  you could make it  clear.
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The Chairman. It  is not so intended, nothing here will p rohib it a 
Member of Congress from doing that.

I am not sure tha t I go all the way with the Civil Aeronautics 
Board, which was here a day or so ago. They have adopted a rule 
of procedure in which no Member of Congress can appear before the 
Board in open public hearing unless he has previously participated 
in the hearing  proceeding. I t seems to me tha t—notwiths tanding  
the fact we had th at as an important matt er of discussion a year ago 
and the members of the Board did express concern and objected to 
Members of Congress taking  up time at these oral proceedings—I 
think  that actually the Board has gone a lit tle overboard and too far  
on that. It  would seem to me that notwithstanding how other people 
look at this, these agencies are creatures of the Congress; in other 
words, they are set up to do for the Congress what the Congress 
cannot very well do for itself;  and, therefore, on any matter which 
the agency itsel f has under consideration on behalf of the Congress, 
tha t the Members of Congress are in the position in which they could 
discuss appropriate  matters  in connection with the duties and re
sponsibilities that  they have; not, of course, to tell you or any other 
agency how to decide the case or to argue the merits o f the  case with 
you, but in open proceeding to inform the Commission what his 
problem is as a public servant.

Mr. D ixon. I have certainly enjoyed w hat you just said. I  think 
it would be well for everybody in America on an occasion like this 
to get out their  civic books and read them occasionally and learn what 
our Government is about. If  they  will just  trouble to  read article 3, 
section 8, they will find out that the Congress shall regulate foreign 
and inters tate commerce. It  does not say tha t the Federa l Trade 
Commission, or the A ntitrust Section, or the Civil Aeronautics Board, 
but it says the Congress. This is where the power was vested, in the 
Congress.

The Congress cannot take care of the intricate problems of com
merce. You created these creatures to do this job.

These are good bills to clarify the atmosphere with the public, bu t 
there will never be any tool for  good old-fashioned American honesty. 
Any person who goes down to these agencies and holds his hand up 
swears to enforce them. Air. Truman said, “I f you cannot stand the 
heat, get out of the kitchen.” That is another way of saying it.

I  am going to do my job as I understand the law. And I under
stand th is law tha t I  am trying to administer,  at least I  think I  do, and 
I am going to do it honestly.

The Chairman. Sometimes we get into a ru t and let things  dr ift  
along and not intentionally become involved in things tha t are most 
unfortunate. We have developed the information tha t t ha t has been 
the case over the last 20 years at various times. I think  there could 
be a way to avoid that.

Mr. Dixon. I t is perfect ly possible tha t we might find tha t a Con
gressman, or a Senator, even a respondent in  one of our cases, where, 
if we had a rule where he could not even come in, he would be in bad 
shape. In other words, he might have business interests.

The Chairman. I must confess, not  as a respondent, but as an in
terested par ty I recently had th at experience.

Mr. Dixon. It  could happen.
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The Chairman. In  order to avoid jus t what we have been discuss
ing—we were interested in a certain airline in my area—I went down 
before the examiner and appeared as a witness and told him exactly 
why I was there, so that there would not be any misunderstanding. 
And when we got to the oral argument  I stated tha t I intended to 
appear, and I  wanted it made very clear th at I was subjecting myself 
to the hearing  proceeding so th at no one would have any question 
about it. I did tha t this past year.

I do not think  it should have been necessary, however. I do not 
think th at I  had  too much to do with the hear ing, very frankly . I did 
take up some time, however.

What worries me more than anything about thi s proposal—I think 
the suggestions which you and the other agencies which have been 
here have made have all been very good, generally speaking, and I 
think, probably, it can be worked out, except th is provocative prob
lem you mentioned with reference to section 5(c) of the Adminis trative 
Procedure Act—the thing  tha t worries me about tha t is an instance 
where a certain prominent attorney in an agency case did go to 
individua l commissioners in a certain  agency and did discuss with 
them the matte r before them. It  is quite obvious there must have 
been some question about it, or the commission members themselves 
would not have voluntarily come up and reported tha t fact to me 
as chairman of the committee and some of the staff members. I am 
sure they must have been uneasy about what had taken place; the 
question of the advisability of it, or whether or not it was the thin g 
to do. However, during the course of the hearing  when he was ques
tioned about this part icular thing  he read this language to us and 
said tha t “the law says, I  can do it. I did it under  the  law. And if 
I  need to do it, I will do it again.”

Mr. D ixon. Not if you pass this bill and this is in it if you pass the 
bill and leave 5(c) as it is written, he cannot do i t, in  my opinion. If  
you do not change the exemption of the  commission or the members of 
a board, he still could not do it because, in my opinion, he would 
be-----

The Chairman. He relied upon this. As a matter of  fact, our  staff 
went into it  very thoroughly and wrote an opinion on it  in which they 
agreed with him. I recall one member of the committee disagreed and 
he wrote his own opinion on it.

Mr. Dixon. We have a rule at the Commission which we have is
sued under the authority—the basic statute—which may preclude this.

The Chairman. It  could be done by rule.
Mr. D ixon. We have a rule, rule 3.28 on ex par te consulta tion:
No official, employee of an agency, engaged in the  perfo rmance of his investi

gative or prosecutive func tions for  the Commission, and  no party  respondent or 
his agent or counsel in any adjudicat ive  proceedings shall, in th at  or a f act ual ly 
rela ted  proceeding, partic ipa te or advise ex p art e in any decision of t he hea ring  
examiner or  of the Commission therein.

The Chairman. Or the Commission therein. You get-----
Air. Dixon. We got it.
The Chairman. And when you go beyond-----
Mr. Dixon. If  he comes in  while it  is there , the complaint has is

sued, and we are tryin g to adjudicate the matter, he would violate that 
rule.
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The Chairman . Tha t becomes mo re comp lica ted.  Th e Commis
sion can not by rul e go beyond  wh at the pro vis ions of th e statute are.

Mr.  D ixon . No, s ir. *
Th e Chairm an . As you well know.
Mr.  D ixon. I  wo uld say so.
Th e Chairm an . Th is gen tlem en jus tifi ed him sel f with  th is  exemp

tio n in the  subsection th at  i t sha ll no t apply  in de ter mi nin g ap pl ica
tions fo r an in iti al  license or  i n pro ceedings inv olv ing  v al id ity  or  th e 
appli ca tio n of  rat es—and th is  was a license m atter , was  i t no t ?

Mr.  H owze. Yes.
The Chairman . Th ere  was a ra te  of  re tu rn  con troversy which  was 

involved where the  staff ha d tak en  one pos ition before the comm is
sion—t hat is in  the  heari ngs—a nd  the att orney jus tifi ed him sel f by 
say ing  t hat  he was  adv ised  t hat the staf f was  t alking  to  a mem ber of 
the comm ission, and he thou gh t t hat  he o ught to be pe rm itt ed  to  ta lk , 
too. And  the n he wen t ah ead  and r ead th e subsection .

Mr.  D ixon. Well, there  i s the pro blem here , but  look at  th e ho rn  of 
the dilemma. On th e othe r ho rn, i f you  were, in my opinion, to pass  
th is lan guage and str ike  fro m the Ad minist ra tiv e Procedure  Ac t the  
immu nity o f th e com miss ioner or  the  agency hea d------

Th e C hairm an . Would t hat s ati sfy  you?
Mr.  D ixon . No, sir . I wan t t hat  re tai ned, because I  t hink  that  you  

would  wan t to reali ze this .
Th e Chairman . Why  would  you  wan t it  to be re tai ned when you 

inc lud e i t i n you r ru les  ?
Mr. D ixon . I  wi ll t ell you why, becau se i f you e xclude me f rom  par

ticipa tin g in any  in vestiga tion o r in de ter mi nin g how we shal l proceed , 
or  w hom  we sha ll proceed again st,  you  mu st clearly  un de rs tand  th en 
th at  I  wi ll hav e to completely delega te th at  au thor ity  to  staff people 
who do no t come befo re the Congres s fo r approv al or  a nyb ody  else to  
de termine  how t he  money is g oin g to  be  sp ent  t hat  you have a pp ro pr i
ated, whom we wil l proceed again st,  an d how they  shall  proceed. 
Then we  will, in effect------

The Chairm an . I do no t believe th at  it  goes th at  fa r,  wi th all due 
deference  to you —it  is no t appli cab le—it  is no t on the pe nd ing pr o
ceedings.

Mr. D ixon . We,  ce rta inly, worked  out thi s, and I  say th at  I  wa nt 
you to look at  it  very  carefu lly .

The C hairm an . I am g lad  to  have  th a t comment.
Mr.  D ixon. Because there has  been a lot  of ta lk  abo ut cr ea tin g a 

special trad e cour t and thes e kin ds of  th ing s here. An d thi s, in my 
opinion, would  cas t some q ues tion  upo n the  comm issioners themselves 
doing an ythi ng  oth er th an  jud gin g. I f  they were  ju st  jud gin g, bu t 
do not know, an d I do no t know  wh eth er the At torney  Ge neral ’s 
manual ap pli es  on th is po in t or  not . I  read a certa in part  of  it on 
page 58, an d I  stopped at  t hi s po int  an d I  will  con tinu e rea ding  t hi s 
next sentence  which  follows, where the y po int  out  th at  5(c) did not 
apply  i n any  m anne r to  the agency or m embe r or members o f t he  body 
com prising the  agency, and the y po in t ou t t hat  i t was req uir ed  by the  
very na ture  of  the  agen cy its el f th at  th is be done, an d in  th e next 
sentence there ap pea rs :

Thus, if a member of the  In ters ta te  Commerce Commission actively par tic ipate s in or directs the investiga tion of an adjudicato ry case he will not  be p recluded from par tici pat ing  with his colleagues  in the  decision of the  case.
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That is very plain as the law is w ritten  today, but if you strike  the 
exemption of the agency head or the board member it will be cloudy. 
I know you are try ing to solve tha t problem—you referred to  happen
ing in an actual case, but I, also, sense th at the Congress is very de
sirous that these members who are directly answerable to the Congress 
have complete responsibility for the direc tion of where these agencies 
are going, what they are going to challenge as well as judging the 
matters after  they have challenged them.

The Chairman. Do you have some questions, counsel ?
Mr. I Iowze. Perhaps , Chairman Dixon, you can shed some light on 

this. It  is with respect to section 5(c) . If  we divided the last 
sentence into two parts , the part prio r to the semicolon and the pa rt 
coming afte r it, the part we have been discussing-----

Mr. Dixon. Let me get it first—10(a) , is tha t what we are ta lking 
about that  you would divide ?

Mr. Howze. I am speaking of 5(c) of the Administrative  Procedure 
Act.

Mr. D ixon. You were?
Mr. H owze. Yes.
Mr. Dixon. All righ t. I have it.
Air. Howze. What would be your feeling about an amendment t o 

10(a) of II.R . 14, which would maintain the exemption as to the sepa
ration of functions for the members of an agency but which would 
not exempt initial licensing and the other matters mentioned before 
the semicolon in tha t last sentence of 5 (c) ?

Mr. D ixon. We would not object to that. T have no objection. In 
other words, then you would, perhaps, accomplish both purposes and 
it would lie clear, because 1 have the unders tanding tha t the desire 
of Congress is to maintain these creatures as you have created them, 
but to clear up  the dilemma of the case tha t the Chairman called a t
tention to. And if you adopt such language as that,  I  th ink it would, 
certainly, be desirable.

Mr. Howze. The thing tha t bothered us about tha t case was th at 
we were dealing with an initial  license proceeding to which the pro
visions of 5(c ), separation of functions, d id not apply, because of th at 
last sentence.

Mr. Dixon. I know.
Mr. Howze. The feeling was tha t in the future those provisions 

should apply to such cases.
Mr. Dixon. I think  I have some sympathy for the tremendous 

dilemma tha t the committee must be laboring under, because these 
agencies range all the way from pure  regula tory agencies over to 
my agency which is a prosecuting and adjudicatory agency.

Air. Howze. You have no objection whatever to the separation- 
of-functions provision being applied?

Mr. Dixon. Not at  all.
Mr. H owze. To the Administra tor Procedure  Act as it is applied ?
Mr. D ixon. None whatever.
Air. Howze. You mentioned on page 7 of your statement, in dis

cussing the  confidentiality tha t the Commission maintains as to  the 
ident ity of applican ts and potentia l witnesses. I  believe t ha t is r e
quired by the statute, is it not ?

Mr. Dixon. That is correct.
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Mr. Howze. As to people who give you information, keeping that 
in confidence?

Mr. Dixon. Tha t is confidential.
Mr. Howze. And what do you mean by “appl icant” ?
Mr. Dixon. The “appl icant” is the complainant—an applicant 

who writes a letter of complaint to the Commission and recites a 
set of facts and says he is being injured by, in his opinion, a violation 
by some party  and they would name them.

Mr. Howze. I want to clear tha t up, because we think of appl i
cants in connection with other agencies as applicants for various 
things.

Mr. Dixon. I  understand. We trea t them as an applicant for re
lief in the matter.

Mr. Howze. Tha t is all.
The Chairman. Thank you very much. We do appreciate  your 

coming before us and your suggestions will be given every possible 
consideration.

Mr. Dixon. Thank you very much.
The Chairman. I would like to say now that I believe from what 

has taken place here and the testimony tha t has been developed here 
tha t when we conclude all of the testimony I am going to undertake 
to get, maybe, the chairman of the various agencies, or t hei r various 
counsel, whom they might suggest, together so t ha t we can consider 
in a block all of the suggestions which have been made by the  various 
agencies, to see how many of them we can bring together.

Mr. Dixon. Tha t is a very fine suggestion and I  will be very happy 
to give you any help we can.

The Chairman. The committee will adjourn  unti l tomorrow morn
in g at  10 o’clock.

(Whereupon, the committee adjourned at 3:55 p.m., to reconvene 
at 10 a.m., Friday , June  9,1961.)
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F R ID A Y , JU N E  9,  1961

House of Representatives,
Committee on I nterstate and Foreign Commerce,

axh ington,  D.C .
The committee met, pursuant to notice, at 10 a.m., in room 1334, 

New House Office Building, Hon. Oren H arr is (chairman) presiding.
The Chairman. This morning we continue the hearings on H.R. ] 4. We are glad to have with  us the Chai rman and other members of the FCC.
Mr. Minow, we are  very glad to have you testi fy at this time on behalf  of the Commission. I would suggest probably you should 

introduce those with  you here, in order tha t we can have the record show their  appearance, too.

STA TEM ENT  OF HON. NEW TON  M. MINOW, CHAIR MAN, FEDE RA L
COMMUNICATIONS COMMISSION; ACCOMPANIED BY COMMIS
SION ERS ROSEL H. HYD E, T. A. M. CRAVEN, AND FR ED ER ICK W.
FORD

Mr. Minow. Thank you, Mr. Chairman. With me today is Com
missioner Hyde, Commissioner Craven, and Commissioner Ford.  Some of our other Commissioners could not be here today. Some 
are away on Commission business outside the city. And we also have members of the staff. Do you want me to identi fy them for the record ?

The Chairman. I think it would be appropr iate.
Mr. Minow. Max D. Paglin, the General Counsel, is here. Mr. Geller the Associate General Counsel. Mr. James  Sheridan  of my 

office. Mr. Cahill, Assistan t General Counsel. And Mr. Donald J. Berkemyer, the head of our opinions and review staff.
The Chairman. We are glad to have all of these gentlemen with us here today on this proposal.
I believe you have a statement.
Mr. Minow. Yes.
I should like to begin by saying I  am pleased to read a unanimous Commission statement today, Mr. Chairman.
The Chairman. The committee welcomes it.
Mr. Minow. I appear here today to present the views of the Com

mission regarding H.R. 14, the proposed Independent Regula tory Agencies Act of 1961, which has for its purpose the streng thening  of 
the independence and effectiveness of regulato ry agencies and the ir efficient, fair, and independent operation.
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Th is bill , which is iden tica l to  H.R.  12731, 86th  Congress, as re
po rte d to the  House  Ju ly  1, 1960 (H . Re pt.  2070), consist  of 11 sec
tion s. The firs t 10 sections are of general  ap pli cabi lity to  the six 
Fe de ral  reg ulato ry  agenc ies me ntioned in  the tit le  o f the bil l, inclu d
ing the  Fe de ral Com municatio ns Commission. Th e 11th  section of 
H.R.  14 appli es only to the Fe de ra l Com municatio ns Comm ission  
and would rep eal  ce rta in  pro vis ion s of  the Com municatio ns Ac t of 
1934, as amended .

I wish  to emphasize  fir st that we  are in agreem ent  w ith  th e objec tive 
of  th is bil l to str en gthe n ex ist ing  laws  concer ning agency proceedings 
an d the  m anner in  which agen cy decis ions  are  ar riv ed  at.  How ever, 
at  th e s ame  t ime , we feel th at  gr ea t care mu st be tak en to  a ssure th at  
the Commiss ion is no t undu ly sha ckled by unw ork able pro cedures 
which  might  inadve rte nt ly  add to  delay and the  expense of  th is 
age ncy ’s proceeding s. Oth erw ise, the benefits to  be expecte d from 
th is  p rop ose d legislation  would  not be accom plished. Th us , o ur  main  
conc ern in t he  comments  wh ich follo w ha s been t o sugges t rev isions in 
H.R.  14 which , from our viewpoin t, wou ld str ike a fa ir  bala nce  
betw een assurin g fai rne ss of agency pro ceedings on the one hand, 
an d in  prom ot ing the  efficiency of  Commiss ion opera tions,  on the  
oth er.

In  th is  connect ion,  in his  message to  the Congress on St an da rd s 
of Eth ical  Be havio r (I I.  Doc. 145, 87th Cong ., Apr . 27, 1961), Pr es i
de nt  K ennedy sa id  of ex pa rte con tac ts wi th officials of  ind ependent 
agencies—

This problem is one of the most complex in the entire  field of government 
regu lation. It  involves the  elimination of ex par te contacts when those con
tac ts are  un just to other part ies,  while  preserving the  capac ity of an agency to 
avail  itse lf of info rmation necessary  to decision. Much of the difficulty stems 
from  the  broad range of agency activities—ran ging from judicia l type adjudica
tion to wide ranging regu lation of entire indu strie s. This  is a problem which 
ties  of each agency.

Now, t o take t he b ill section by section.

SE CTI ON 1

Th is sect ion pro vides th at  thi s a ct may be ci ted  as the  “I ndependent 
Re gu lator y Agencies Act o f 1961.”

SE CTI ON 2

Sec tion  2 conta ins  five subsect ions  which  define various ter ms  used 
elsewhere in  the proposed act.  The fir st subsection , which defines 
“ag ency” to  inc lud e the Commission, rais es no problems. But  some 
of  the rem ain ing subsections do. The se subsections define the terms 
“agency  employee involve d in the deci sional process,” “on -the-reco rd 
pro ceeding,” “person,” and com munica tion s which are  to  be r egard ed  
as “ex pa rte, ” fo r the  purpo ses  of  th is proposed legisla tion .

Section  2( 3)  defines the ter m “on -the-reco rd pro cee ding” to  mean 
any  pro cee din g before  an agency in the  case of  which agency action 
is “re quired by  law” or  agency rule to be based on the record  of  an 
agency heari ng . Th e Ad minist ra tiv e Pro ced ure  Ac t, however, 
speaks of rules th at  are  “r equ ired by st at ut e” to be made on the rec
ord  af te r op po rtu ni ty  fo r an agency h earin g. We  a re opposed to the
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use of the phrase “required by law” and urge the substi tution therefor  
in section 2 (3) of the phrase “required by statu te.” Our opposition 
rests on the fact tha t as a result of the language in Sangamon Valley  
Television Corp. v. United States  (269 F. 2d 221), the Commission 
cannot be certa in tha t in a rulemaking proceeding not otherwise re
quired to be based on a record, it can follow the heretofore tra di 
tional practice of consulting on complex problems in the indus try 
with persons, indust ry committees, and technical groups, expert  in 
thei r fields, in addition  to reviewing and considering written com
ments filed in the rulemaking proceeding.

Section 2(4) defines “person” to include, inter  alia, “any govern
mental body.” Here, we would like to direct the committee’s a tten
tion to the decision of the U.S. Court of Appeals for the Distric t of 
Columbia Circuit  in Bend ix Avia tion Corp. v. Federal Communica
tions Commission (272 F. 2d 533, cert. den. sub. nom. Aeronautical 
Radio, Inc., v. U.S. 963), in which the court of appeal sustained the 
authority of the Commission, afte r consultation with the Office of 
Defense Mobilization, to allocate certain frequency bands for Gov
ernment use because of vital national defense considerations. In our 
opinion, such in tragovemmental communications should be exempted 
from the ban on ex parte presentation contained in the present bill. 
However, so that there will be no question on this point, I think the 
legislative history of H.R. 14 should clar ify this matte r explicitly.

SECTION 3

Section 3 of this bill presents no difficulties. This section is a dec
larat ion of policy by the Congress stating , in effect, th at enactment 
of this legislation is vitally  impor tant in the public interest to 
strengthen the independence and effectiveness of the several agencies 
and to promote the  efficient, fa ir, and independent operation thereof.

SECTION 4

This section is intended to carry  out in pa rt a  recommendation made 
by the Special Subcommittee on Legislative Oversight, on Janua ry 3, 
1959 (H. Rept. 2711, 85th Cong., p. 9) tha t there be enacted into  law 
a code of ethics governing the  conduct of Commissioners, Commission 
employees, practitioners, and others who appear before the various 
agencies. Such recommendation fu rther provides for civil criminal 
sanctions and for continuous enforcement of such a code.

We support the provisions of this  section, and note in pass ing th at 
many of the objectives stated in this section are similar to those ex
pressed by the President in his message of Apr il 27,1961, to the Con
gress on ethical conduct in Government, particularly that pa rt dealing 
with independent agencies, and also with Executive Order  10939 of 
May 5, 1961.

SECTION 5

Section 5, which relates to statements to be included in hear ing 
notices, presents no problems.
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SECTION 6

Th is section gives agenc ies au thor ity  to t re at  cer tai n pro ceedings as 
“on the  re cord” p rior  to th ei r b ein g not iced  fo r h ea rin g, thus  a dvanc
ing the  t ime  w hen pre senta tio n on the  rec ord  only mu st begin.

One problem he re which bears  mentionin g is t hat  because t he  Com
miss ion wil l h ave au thor ity  un de r section 6 to  a dvance  the  t im e lim it 
again st ex pa rte  pre sen tat ion , it  can be expected  th at , in ce rta in  in 
stances, i t wil l be arg ued th at  th e Commission abused its  d isc ret ion  i n 
no t exe rcis ing  its  au thor ity  un de r th is  section. I  hav e in mind  here 
the  hig hly  con trover sia l typ es of pro ceedings which are  sometimes 
insti tu ted before  the Commission, such  as the  con sidera tion of  ap pl i
cat ions fo r pay  te levis ion. Whil e such problems wo uld not, of course, 
be ins urm ounta ble , we th in k it  wou ld be well fo r the  committ ee to  
emphasize i n any le gis lative h ist ory m ade  on H .R.  14 the dis cre tionary 
na tur e of  thi s section.

SECTION 7

Th is section dea ls w ith  one of  the  most im po rta nt  objec tives of th is  
leg islation—protec tin g the in tegr ity  of  on- the-record proceeding s by 
pr oh ib iti ng  o ff-th e-record  p res en tat ion  in proceeding s before  the  reg 
ulato ry  agencie s to  whom th is  b ill  would a pply.

Sinc e th is  sect ion consists of  six subsections which dea l wi th  one 
aspect or an othe r of  ex pa rte presen tat ion , I  w ill n ot underta ke  here to 
pa raph ra se  the lan guage  o f th is  section. Ra ther,  I  t hi nk  it  w ould be 
more frui tful  if  I  were  to  lim it myself to  discussing those par ts  of  
section 7 wh ich the Comm ission  fee ls deserv e f ur th er  a tte nti on , as wel l 
as th e rela tio nship  of  th is section t o o ther  sec tions  of the  bi ll whic h, by  
definitio n, i nte rlock wi th section 7. A t th e sam e time , I  th in k it  would 
be he lpfu l preli minar ily  to set out  ou r un de rst an din g of  th is  section, 
so th at  if  we are  lab or ing  un de r any misc onceptions rega rd ing the 
prec ise s itu ati on s to  which section 7 would apply,  such mi sund ers tan d
ing  can  be corrected at  th is point .

Fir st , th is sect ion wou ld ap ply to an on-the-reco rd proceeding, 
whic h, as defined in section 2(3)  of  the bill , means any  pro cee din g 
which an agency  is req uir ed by law or  agency rule to base  on the  
record  of  an agen cy hearing . As to when the ban ag ain st off-the - 
record  pre senta tio n would beg in wi th  ref ere nce  to such  proc eed ings , 
th is subsection addit ion all y pro vid es th at on- the -record proceedings 
go on the rec ord  only  a t the  ti me  the  p roc eed ing  has been not iced fo r 
hearing , or  at  such ea rli er  tim e as th e Commiss ion may designat e 
under section 6.

In  the  case of  on-the-reco rd pro cee dings which hav e been not iced 
fo r he ar ing or  o therwise place on an on- the -record basis, it  wou ld be 
illegal  unde r section 7( a)  (1) fo r any  par ty  to such  a proceeding, or  
person  a cting  on behalf  of  such  p ar ty , except in circ umstan ces  a utho r
ized by law, t o communicate  ex pa rte wi th  r espect  to  such proceeding, 
dir ec tly  or ind irectly, wi th any  agency member, he ar ing officer, or 
employee involve d in the  decis ional process. Und er  section 7 (a ) (2 ),  
it would sim ila rly  be illegal , except  as autho rized  by law, fo r any 
agen cy member, he ari ng  officer, o r employee  involved in the  decis ional 
process to com mun icate ex pa rte wi th respec t to such  pro cee ding wi th 
any  pa rty or person  ac ting on be ha lf of  such  pa rty.  I t  is app are nt.
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th at these pa ra gr ap hs  would  ap pl y to bo th  oral  an d wri tte n 
com municatio ns.

W hi le  se ction 2( 5)  const itu tes  wh at , in effect, is a def ini tion  of  the  
ter ms  “ex pa rte com municatio n” an d “comm unicate ex pa rte, ” it  is 
ap pa re nt  fro m section 7 its elf  th at no t all off -the -record com munica
tions  sho uld  be ban ned , even thou gh  an  on-the-reco rd pro cee din g is 
involved, since sect ion 7 pe rm its  ex pa rte presen tat ion  in  circum
stance s au tho riz ed  by law. We  a pp rove  th is exemption .

One  feature of  th is section wh ich  p res en ts pro blems to  th e Com mis
sion is the  req uir em ent impo sed on the Se cre tar y of  t he  Com miss ion, 
by sections 7( b)  and (c ), to  give  notice of such  ex pa rte com munica
tio ns  to all  pa rti es  to the pro cee din g. Whil e th is req uir em ent migh t 
no t be onero us in some situa tions , in  o thers  i t wou ld impose an  a lmo st 
impossible ad min ist ra tiv e burde n. In  some Com miss ion rulem aking 
proceedings, we receive lit er al ly  hu nd reds  of  com mu nicatio ns con
ce rning the me rit s of the pro posal . I f  a cope of each com municatio n 
sub jec t to section  7 ha d to be served on all  of such  par tie s, the bu rden  
would  be int ole rab le,  especially  because  the bu lk of  such  com munica
tio ns  are  unsol ici ted  and  come from  mem bers  of  the pu bl ic whose 
in ter es t in a pro cee din g is of ten  rem ote.

I t  is the  Com mis sion’s view  that the p lac ing o f such communicatio ns 
in  th e publi c file of  the agency is sufficient. Fu rthe rm or e,  since con
str uc tiv e not ice  is e xplic itly  prov ide d fo r by section  8, w hic h governs  
com municatio ns wi th resp ect  to th e sta tus of  an  on -the-r ecord  pro
ceed ing,  it  ap pe ars th at  there is no good  reason  why othe r writ ten 
com mu nicatio ns should no t b e trea ted the same.

SE CTI ON 8

Sec tion  8 r equ ires the  Se cretary of the  Com miss ion to pla ce  in the  
public file all  wr itten  inq uir ies  rega rd ing the sta tus of  an  on-the- 
record  pro cee din g (irr esp ective of  w he the r the  i nq uir y was  or igi na lly  
dir ected  to the Sec retar y or  to  some othe r per son  i n the Comm iss ion ), 
toge ther  w ith  the  S ec retar y’s writ ten rep ly the reto.

We  h ave  no obje ction to th is section.

SE CTI ON 9

Th is section p rov ides th at  any m ember  of  an agency m ay be rem oved  
by the Pr es iden t fo r neg lect  of  du ty  or  malfea san ce in office, b ut  fo r 
no  othe r reason.

We  have  no obje ction to enac tm ent o f t hi s provis ion .

SE CTI ON 10

We are opposed to sect ion 10 of  t his  bi ll. En ac tm en t of  thi s prov i
sion  would w ork  substa nti al cha nges in the presen t l aw whi ch governs  
se pa ra tio n of  fun ctions, which , in ou r opinion, wou ld un du ly  burden 
th e ad min ist ra tiv e proce ss an d subs tan tia lly  increase ou r budg eta ry  
req uir ements. A t the  same  tim e, it  does no t ap pe ar  to us th at  any  
rea l benefits  to the  publi c in te re st  wou ld acc rue  fro m the changes 
pro posed  by th is section.

72 82 4— 61 ------ 10
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At the present time, section 5(c) of the Administrative  Procedure 
Act, which governs separation of functions where there  is a require
ment that rules be adopted afte r a hear ing on the record, specifically 
provides that the separation requirements of subsection 5(c) —
* * * shall not  apply in dete rmin ing appl ications for  ini tia l licenses or to 
proceedings involving the  v alid ity or appl ication or rate s, faci litie s, or pract ices 
of public uti liti es or car rier s, nor  shal l it  be applicab le in any  man ner to the 
agency or any member of the body comprising the agency.

Fur ther , under section 2(c) of the Administrative  Procedure Act 
the approval or prescription for the future of rates, facilities, classi
fications, etc., is defined as “ rulemaking.”

But section 10(a) of this bill, which would require tha t on-the- 
record proceedings be decided as though the last sentence of section 
5(c) of the Administrative Procedure Act had not been enacted, 
would change all this.

Our concern with the provisions of section 10(a) may be sum
marized as follows:

Historically, the prescrip tion and approval of rates, regulations, 
classifications, and practices of public utilities and common carriers 
have been regarded and treated as a legislative function and not as an 
adjudicatory function. Without  going into the historical evolution 
and applicat ion of this concept, it is sufficient to note tha t this con
cept was incorporated into and preserved by the Administra tive Pro
cedure Act which classified proceedings involving the prescriptions 
and approval of rates for the future as rulemaking proceedings. Sec
tion 10(a) of the bill would substantially alter this concept of the 
rulemaking proceeding by requiring tha t the same administra tive 
procedures be applied thereto as are applicable in an adjudicatory 
proceeding. It  is our opinion tha t a change of this kind is unnecessary 
and will not serve the public interest in the establishment and mainte
nance of just, reasonable and nondiscriminatory rates, regulations, 
classifications and practices of common carriers.

Also, there must be considered the practical aspects of what is re
quired for effective regulation of an industry  having the size, growth 
characteristics and complexities of the common carrier communica
tions industry .

It  is neither practical nor possible for the members of the Com
mission itself, without the a id of staff analysis and recommendations, 
to make the complicated and difficult determinations th at are involved 
in ratemaking proceedings solely on the basis of the evidentiary 
record and arguments advanced by the parties. While the record 
constitutes the exclusive basis for decision, it is nevertheless neces
sary to bring to bear upon tha t record expert and specialized knowl
edge of many background ramifications of the ratemaking problem. 
This requires an intimate knowledge of the indust ry’s organization, 
structure,  operations and policies, its facilities, operating practices, 
rate structures, technological developments, present and prospective, 
and other such information.

To facilita te this objective, the Commission maintains a staff of 
technical experts who, through continuous daily contact with all 
aspects of the industry, are available to consult with and advise the 
Commission with regard to all of its ratemaking functions. In for
mal ratemaking proceedings, it is also the responsibility of this same
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staff to partic ipate  therein in order to insure th at a fu ll and complete 
record is made so that  the ingredients essential to the prescription and 
approval of rates  for the future are fully developed and tha t the con
tentions advanced by the parties  are thoroughly examined.

To isolate the Commission from its s taff of experts at the decisional 
level would tend to sterilize and hamper the ratemaking processes. 
The only alternat ive would, of course, lie in the Commission m ain
tain ing two separate staffs—one to advise and consult with, and the 
other  to participate as a party to  the proceeding—but both of whom 
would be required to be equally well informed and expert in the pa r
ticu lar ratemaking field. This certainly would complicate and bur
den the organizational structure of the Commission. The existing 
problem of recru iting and tra ining qualified personnel who are knowl
edgeable and skilled in the common car rier communications field is a 
difficult problem to meet under the existing regula tory scheme. To 
staff the apparatus  of two such organizations in order to implement 
H.R. 14 would require substantial additions to our common carr ier 
budget, inasmuch as it would be impossible to fractionalize the exist
ing staff without crippling its effectiveness.

Moreover on the basis of our regulato ry experience, it  does not ap
pear  that  any formal charge or complaint of a substantial nature  
has been made against  the existing statutory scheme of ratemaking 
contained in the Communications Act of 1934. In view of the ab
sence of any claim tha t the existing processes have been abused or 
not fairly applied, there would appear to be no valid reason for ap
plying to legislative type matters, such as ratemaking, the rules of 
procedure applicable to adjudication.

For the foregoing reasons we are strongly opposed to the enact
ment of section 10(a) of th is bill. The judicialization of procedures 
proposed by this section would not, as I see it, serve the  public in
terest. On the contrary,  enactment of section 10(a) of this  bill could 
only serve to add to the length and expense of proceedings, without 
bring ing about any demonstrable benefits.

SECTION 11

The final section of this bi ll, section 11, applies only to the Federal 
Communications Commission. This section would repeal section 5 (c) 
of the Communications Act of 1934, which presently provides for a 
review staff, and would also repeal section 409(c)(2) of the Com
munications Act, which, in case of adjudication, prohib its the making 
of “additional presentations '’ by certain personnel of the  Commission, 
except on notice and opportunity for all parties to participate.

The Commission approves enactment of section 11. It  is our opinion 
tha t repeal of section 5(c) would materia lly assist the Commission 
in achieving a degree of flexibility in prep aring decisions which is 
not now possible under the restrictive language of tha t subsection. 
However, if this subsection were repealed, the Commission would 
consider tha t it had author ity to use the personnel of that section 
for purposes of preparing decisions, and tha t such personnel could, 
where appropriate, make recommendations to the Commission.

We also agree tha t section 409(c) (2),  which has unduly separated  
the Commission from its professional staff, should be repealed. But 
in our opinion, the amendments to section 409 do not  go fa r enough.
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We feel th at , at  th is junc ture , it  wou ld be ap pr op riate fo r th e 
com mit tee to  conside r the desir ab ili ty  of  am end ing  th is bil l so as to- 
rep eal  th at p or tio n of section 4 09(c) (1) which  now for bid s examine rs 
fro m consult ing  with each oth er on questions of law , unle ss such  ex
amine rs pa rt ic ipate tog eth er in the con duc t of  a he ari ng . In  ou r 
opinion, th is “spe cia l” sep ara tio n, whi ch goes fa r beyond  the prov i
sion  of  section 5(c) of  the Ad minist ra tiv e Procedure Ac t, is un 
wa rra nted . We  feel th at  fu ll and fre e discussion among  h ea rin g ex
amine rs of legal problem s an d legal questions ar isi ng  in  th ei r cases 
should resu lt in an imp rovement  in  th e q ua lity of  in iti al  decisions and 
in  exp ed iting  the  issuance  of such  decisions.

Fina lly , we also th ink th at an im po rta nt  step  towa rd  confo rm ing  
the Com mission’s sep ara tio n req uir em ents subs tan tia lly  to  those of  
oth er a genc ies could be achieved by r etur ni ng  essent ially to t he  format  
of section 5(c)  of the  Adm inist ra tiv e Procedure  Act, and am end ing  
section 40 9(c ) (3) of the  Co mm unicat ion  Act to provide  as fo llow s:

(3) In any case of a djud ication (as defined in the Adm inist rative Procedure Act) which has  been designated for a hea ring  by the Commission, no person or persons  engaged in the perfo rmance of investiga tive or prosecuting funct ions for  the Commission shall  advise, consul t, or par tici pat e in that  or any fac tual ly rela ted case, except as a witness or counsel in public proceedings.
We  po int ou t th at  th is  lan guage wou ld incl ude  in iti al  license  pr o

ceedings, now exempted by section 5(c)  of the Ad minist ra tiv e Pro 
cedure Act.

Th an k you,  Mr. C ha irm an.
We  would be pleased to t ry  to an swe r any  questions.
The Chairm an . Th an k you, Mr.  Minow, fo r your  very fine sta te

ment on t his  im po rta nt  issue.
We  are  very  gla d to hav e yo ur  suggestions  as to how th is  p rop osa l 

could  be imp roved,  the reb y str en gthe ning  the  processes in  which you 
lab or  fro m d ay  to day.

Mr. Sp rin ge r, any questions  ?
Mr . S tringer. Yes, j ust  two, Mr . Ch airma n.
Mr. Minow, would you tu rn  to page 3 of  y ou r sta tem ent .
Ab ou t half wa y down the pa ge,  you be gin—
We are  opposed to the use of the phrase  “requ ired by law ” and urge the  subs titu tion  therefo r in section 2(5 ) of the phrase  “required by sta tut e.” Our opposition rest s on the fac t th at  as a res ult  of the language in the Sangamon Valley Telev ision Corporation v. the United Sta tes  the Commission cannot be cer tain  that  in a rulemaking proceeding not otherw ise required to be based on a record, it  can follow the here tofore tradit ion al prac tice of consulting on completion problems in the indust ry with  persons, industry committees, and technical groups, expe rt in their  fields, in  addi tion to reviewing and considering written comments  filed in the rulemaking proceeding.
Wo uld  you ju st  expand  on th at  a lit tle bit.
I  a,m famili ar  wi th the  Sangam on  Va lle y case. I  am tryi ng  to see 

how it  appl ies  he re t o t his  pa rt ic ul ar  problem a li ttl e more extensively.
Mr.  Minow. Yes. As  you know, th e Sangam on  case was decided 

before  I  go t here . A have he ard mo re abo ut the pr inc ipl es of th is 
case th an  an ything  else s ince I  hav e been at  t he  Comm ission , because 
some of the  language  in th at  decis ion is broad and fa r ran gin g.

As a result , my colleagues  and I  are  constant ly conc erned as to 
wh eth er a pa rt icul ar  mat ter before  us comes wi thin the  Sangam on  
rul e—w hethe r in effect the  decis ion in Sangam on  h as con vert ed what
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we would normally regard as a rulemaking procedure into an adjudi
catory procedure, and this is very hard to apply to a specific factual 
situation since in almost every matter  with which we deal, valuable 
priva te r ights  are effected.

Take our recent rulemaking proceeding involving FM stereo s tand
ards. The issue and problem there affects the whole industry . Every
body’s rights are involved in a matter  like that.  Or take the overall 
problem of U HF -V HF . There we seem to be agreed that the Sanga
mon case does not restric t us. But when we get down to cases of 
deintermixing a market and tra nsfe rring  one channel to another city, 
we do come within Sangamon  when there are interested, contesting 
priva te parties.

I would like my colleagues who are here to  expand on that, because 
I  think they are more familiar with the problem. They could give 
you some specific examples, if that is agreeable.

Mr. Springer. Perhaps in just  a minute.
You are taking this phrase “required by law,” and urge the subs ti

tution therefore  the phrase “required by statu te.”
Mr. Minow. Right.
Mr. Springer. Now, what is the technical differentiation?
Mr. Minow. Well, the Adminis trative Procedure Act uses the words 

“required by s tatute” and then prescribes certain kinds of cases which 
are adjudicatory and then certain kinds of matters tha t are rule- 
making. If  we use the word “law” rath er than  “statute,” then we 
would be interpreting what Sangamon  means ourselves.

Mr. Springer. Then your objection is to the second portion.
Mr. Minow. Tha t is right.
Mr. Springer. In  other words, using the language you have sug

gested, you would only have to use in essence the Adminis trative 
Procedure  Act, is that correct ?

Mr. Minow. Tha t is correct, and our own statute.
Mr. Springer. Tha t is the technical problem.
Mr. Minow. Tha t is right, sir.
Would any of you like to elaborate on tha t ?
Mr. Ford. The Adminis trative Procedure Act seems to make a dis

tinction  in section 5. In  the first sentence of section 5 it says “in every 
case of adjudica tion required by s tatute” and then under the separa
tion of functions in 5(c ), “save to the extent required for the dis
position of ex parte matters as authorized by law.” And I  assume 
the distinction being drawn there is if it is a specific sta tutory  p rovi
sion then the word “statu te” is used, and when the general body of 
law, which includes tha t made by the courts, dea ling with these mat
ters of subpena, are proper ly matters  that  vou can make an ex pa rte 
approach to the court on—to the Commission, then they use the 
term “law” as a much broader  concept.

Mr. Springer. Now, Mr. Ford,  just in connection with tha t, though, 
I  don’t know what your legal counsel says—suppose you get back up 
to the Supreme Court with this language. Is  the Supreme Court 
then closed f rom using the Sangamon  language in consideration?

Mr. F ord. I don’t quite understand.
Mr. Springer. Suppose tha t you use that  language  suggested.
Mr. F ord. “Required by statute” ?
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Mr. Springer. Yes. Then you get back up to the Supreme Court 
case. They say they are within the Sangamon case. I take it from 
what you said, or what your counsel said, tha t the Supreme Court 
would then be closed from using the language of the Sangamon  case 
as a precedent.

Is that true ?
Mr. F ord. Well, I  don’t believe th at the Supreme Court would-----
Mr. Springer. Wha t you are trying to do I think  is to exclude 

from consideration of this-----
Mr. Ford. With  the history being made of this—if the Congress 

sees fit to change this language, I think it would give the Court 
pause. But they would then have to find some specific statutory 
language.

Now, as to whether or not it would be closed as a resul t of the 
Sangamon case, and this change in language, I don’t know, because 
they may find some other provision of statute which would support 
thei r position, or support the position of the Sangamon case, or rule 
or something of th at sort.

But  I  thin k it is pret ty difficult to predic t by the change in this 
language tha t the Court might  not find some other suitable language 
in a statu te which would support what they determined in the 
Sangamon  case.

Mr. Springer. I would ju st put  t hat  to your legal counsel. Wha t 
do you think ?

Mr. Paglin. I do not think, if I understand your question cor
rectly, Congressman, that the Supreme Court would be precluded if 
this language were put in. The reason is tha t the Sangamon  case, 
as we read it, did not go off on any proposition or any provision of 
a statute. The opinion in the Sangamon case was basically divided 
into two parts. One had to do with the principle of basic fairness, 
the Court declaring tha t in a situation, be it adjudication or rule- 
making, where valuable right s and priva te interests were involved, 
and these interests were of an adversary nature, it would be unfair 
to permi t private off-the-record contacts by an interested party in 
the proceeding. And the Court said in the  presence of the materials 
before it, the private contacts by one of the parties  served to vitiate 
the validity of the proceeding. Tha t was the fi rst  hal f of the Sanga
mon decision.

The second half had to do with a part icular provision of the  Com
mission rules at the time, which were applicable, a rulemaking pro
ceeding. The Commission’s rules then provided tha t a fter  comments 
and reply comments were submitted, the Commission would then 
permit  no other presentations by the interested parties. And the 
Court said the second ground of our decision is th at your own rules 
would not permit  you, af ter reply comments are in, to  consider any 
fur ther materials from the parties. So they said in effect tha t the 
things  t ha t happened in this proceeding v itiated your action on both 
these grounds.

Now, the po int that we are try ing  to  make in this statement, i f you 
will permi t me to  continue, is tha t legislatively it would be a great 
deal clearer, insofar as our purposes are concerned, if the statute were 
pegged to a hearing  required by the statute, as against required by 
law. It  would be more specific insofar as our parti cular application
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of the  s tatute would be concerned. Our reason is th at the Communi
cations Act now has specific provisions in it, specifically in t itle  2 and 
in section 303( f), which provide for hearings in rulemaking cases— 
and it has only those specific instances. Nowhere else in the act is 
the Commission required to have on the  record hearings proceedings 
in rulemaking cases. And if you imposed th is language, “required 
by law,” it is our feeling tha t it would then render uncertain the na
ture of our proceedings in the context of the other provisions of the act.

Mr. Springer. Just that  las t sentence. Do you mean it would make 
uncertain whether i t is adjudicatory or  a ru lemaking proceeding?

Mr. Paglin. No, it  wouldn’t do that.  It  would make uncertain the 
question as to whether or not the part icula r proceeding was required 
to be “on the record,” in the same way as an adjudicatory proceeding 
is or as the rulemaking proceedings I mentioned are presently required 
to be on the record afte r a hearing.

Mr. Springer. I will come back to tha t in a moment.
Mr. Minow, with reference to 10(a) , what d id you say the etfect of 

10(a) would be? Would you expand on that  a little bit.
Mr. Minow. The problem in 10(a) is this.
Ratemaking has historically been considered by most regulatory 

agencies, including ours, as being a legislative ra ther than an ad judi 
catory function. We feel tha t it  would be very cripp ling to us if there 
was a depar ture from tha t view, because we have only one common 
carri er staff and it of necessity must conduct rate  cases. If  10(a) 
were adopted, as we understand it, it would require us now to have 
two—one staff to act as a party in a rate case and the other to act 
in advising us about it—similar to what we do in the broadcast field, in the adjudicatory field.

So tha t is why we feel th at ratemaking separation of function pro
vision should not be changed.

The present system is consistent with the Administrative Procedure 
Act. Tha t is what wre would like to keep.

Mr. Springer. Well, now, at the present time on the ratemaking, 
does your staff consult with other people in the industry ?

Mr. Minow. With other people in the industry ? Yes, sir.
Mr. Springer. I s a ratemaking case in essence a contest ?
Mr. Minow. Well, it depends. I would say sometimes yes, some

times no. We haven' t had too many ratemaking cases on the record 
in recent years. But I would say in many instances they are con
tested, yes sir.

Commissioner Hyde, who is our telephone committee, can tell  you 
about one we have now, and give you an example, if  you would like.

Mr. Springer. Well, let me ask you. Tradit ionally, do you regard 
it as a contested case ?

Mr. Minow. I would say no.
Mr. Springer. Ju st as a contest between the staff and the public?
Mr. Minow. No, I think not. The staff's role there is to represent  

the public, and the c arrie r is heard. But  it has  always been regarded, 
I would say, more as a legislative rather than an adjudicatory  func
tion, historically.

Now, sometimes we get several parties  in them. Tha t is the ex
ample I wanted to give you—where the parties themselves are contesting.
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Mr.  Springer. Now, in th at  case should  it  become a jud icia l 
pro cee ding?

Mr. AIinow. I would thi nk  not , sir .
Air. Springer. Now, ac tua lly , section 10(a)  wou ld change  you and  

make you in essence a judicia l pro cee ding in those instances.
Mr.  Minow. Tha t is rig ht . Th is would be a ra th er  rad ica l de

pa rtur e fro m the  ra tm ak ing his tory  th at  h as gone  on all these years.
The Chairman . Do you  have some comm ent, Air. Hy de?
Air. H yde. Air. Ch air ma n, mem bers of  the  comm ittee,  I  would ju st  

like to offer th is comment on wh at has been said  here . The ques tion 
was a sked if  a ra temak ing case cou ld become a c onte sted  case. Wel l, 
in ce rta in  instances , as men tion ed by the Ch airma n, there will  be in- 
terven ors . There  may  be several  ca rriers , and the y have conf licting 
inte res ts.

In  th at  situa tion, no mem ber of the Bo ard , no mem ber of the  s taff, 
wou ld wa nt  to  ca rry  on ex pa rte discussions th at  wou ld be un fa ir  to  
any of  these p art ic ipan ts.

But  I  th in k the  Commission, in its  disc reti on,  can  preven t any  
abuses her e wi tho ut ha vin g a sta tu te th at  wou ld sub jec t the  whole  
pro cee din g to  the  lim ita tio ns—I  will  call  the m lim ita tions—the 
form ali tie s of  an adju dica tory  proceeding.

I  th in k you  could  give us the flex ibil ity to— and  the discre tion  and  
rely upo n the agency to  be certa in it  does no t he ar  one pa rty in the  
absence o f oth ers  on a m at te r t hat  is a  subject o f co ntest between them, 
because I  th ink—I  th in k th is  is necessa ry because in the bro ad ra te 
ma kin g processes, we do  ne ed the flex ibil ity,  we do need  the  he lp th at  
we can  ge t fro m free dom  to  ge t inf orma tio n whe re it  is avai lable.

Air. Springer . A t wh at  po in t Mr.  Hy de, do you  conside r ra te 
making  to  be on the  re cord ? Is  it  a t h earing, or  before t ha t?

Air. H yde. Well, we set up  the docket in a ra tema king  proceeding 
ju st  the same as we wou ld in wh at  is normally recognized  as ad judi 
cat ory  process. In  some ins tances  th is will  simply  be a mat ter of 
exam ining  the ca rri er  on the  reco rd, Comm ission staf f ca rry ing on 
the exa min atio n. Th ere  wil l be some few instances , however, when 
a grou p of  consumers, pe rhap s an agency, such  as OS A, will pa rt ic i
pa te  in it.

Now,  answering  y ou r question as to wh at po int does it  become ad 
judica tory , I  wouldn’t w an t to cla ssi fy it as ad jud icato ry  at  any time , 
bu t it cou ld become a case in which  there are  elem ents  in contest, be
twe en pa rti es , and  I th in k in th at  situa tio n the Comm ission  would 
be wise no t to  le t one conte sta nt hav e an  unfa ir  advanta ge  over  
anoth er.

Air. Springer. Th is  ha s deve loped  an in ter es tin g point.
Do you  at  any  po in t say  th is  is ad jud ica tor y?
Mr. H yde. We  do not,  in  rat em ak ing cases.
Air. Springer. That  makes it  poss ible then  fo r you  or  your  staf f 

to  c onsul t wi th  a  l ot of people off th e record.
Air. H yde. I t  does. I t  m akes  i t poss ible  fo r the staff t o seek i nf or 

ma tion fro m consumers, to  discuss the  mat te r wi th experts . But  all 
th is  looks towa rd  int rodu cti on  in  the  record  of  the elements th at  
fina lly g et i nto  the  decision.

Air. AIinow . Tha t is the po int I  wan t to make. Once it  is decided 
to have a rea l estate  case, then  it is set down fo r heari ng , and every
th in g f rom th at point  is on th e rec ord .
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Mr. Springer. The point then I take it is when you set it  down for  
hearing, is tha t correct ?

Mr. Hyde. Yes. But  we do not, at this point, classify it as an ad
judicatory matter. But  depending upon the characterization of the 
case, we would limit—we "would be careful to make sure that any 
interested party is treated fairly.

Mr. Springer. Would you agree with that , Mr. Ford?
Mr. F ord. I am in  complete agreement with it. But  I  think per

haps it might be w’ell to put  the provisions of law in the record here 
so tha t it will be clear and in support of Commissioner Hyde’s 
statement.

Rulemaking, as defined in the Administrative Procedure  Act, in
cludes rates. The definition of adjudication—an order of adjudication 
is an agency process in arriving at an order, formulat ion of an order. 
And I  think perhaps if I just read section 2(d ) into the record, it  will 
be clearer. Defining order of adj udication :
Order means the  whole o r any pa rt of the final disposition, whethe r a ffirmative, 
negative, injunctive or declara tory  in form, of any agency in any ma tte r other 
tha n rulemaking, but  including licenses. Adjudica tion means  agency processes  
for  the formulation  of  an order.
So you see by definition the rulemaking  proceeding is excluded from 
the term “adjudication.”

Then when you turn  over to 5(c), and section 5 says “ in every case 
of adjudica tion,” you get down to the separation of functions section, 
5(c), it says—
thi s subsection does n ot apply in determin ing applicat ions  for ini tia l licenses or 
to proceedings involving validity  or app licat ion of rate s, fac iliti es or practices .
So the separation of functions with respect to the investigative staff 
does not apply. Therefore, when we designate—section 204 and 205 
of our act require ratemaking proceedings to  be on the record. So 
when we designate them and s tart  in to take  the testimony, the separa
tion of functions provisions of 5 (c) of the Administrative Procedure 
Act do not  apply, because these are investigative  people. However, 
when you get into a question of conflict, h ighly contested facts, the 
legislative h istory under the Adminis trative Procedure Act says even 
in that kind of a situa tion the separation should apply, and so t radi 
tionally the agency applies the separation of functions insofar as the 
agency and the contestants are concerned, but not with respect to our 
staff.

Now, in the Sangamon  case we were very careful not to make tha t 
apply to our staff.

Mr. Springer. All right.  Now just this one last question Mr. 
Chairman.

I take it, then, tha t 10(a) in effect makes a rate case on the record 
from the beginning. Is th at correct ?

Mr. Minow. I think that p art  of it  is not a change from the past,  as 
T interpret  it.

Mr. Springer. Now, what I unders tand from this, 10(a), as you 
interpret it is i f there were enacted into law what in effect would be 
true would be this. That all of it, from the time tha t you decided 
to take i t up, would be a judicial proceeding, in essence on the record. 
I am talking about investigation, everyth ing having  to do with  it.- 
Up to the point  where you presently say tha t it is adjudicatory.
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Mr. Minow. That is right.
Mr. Springer. Tha t is in effect what this section 10(a) does.
Mr. Minow. Tha t is my understanding.
Mr. Springer. Is t ha t the way you inte rpre t it Mr. Counsel ?
Mr. Paglin. Yes. 10(a) would not only impose the on-the-record 

aspect of the administ rative proceeding, which as the Chariman indi
cated is already provided for in our statu te for ratemaking cases, 
but would in addition  impose the separation of function aspect th at 
applies now to adjudicatory cases to ratemaking cases, and  to tha t 
the Commission objects.

Mr. Springer. Mr. Chairman, th at is all.
The Chairman. Mr. Dominick.
Mr. Dominick. No questions.
The Chairman. Mr. Howze.
Mr. H owze. No questions.
The Chairman. Mr. Chairman, pursuing the question of Mr. 

Springer, with reference to your statement  on page 3, in which you 
state your opposition on the basis of the court decision in the Sanga
mon Valley case—the court, in tha t case, applied the prohibit ion 
against  ex parte contacts to rulemaking proceedings on the theory 
tha t the parties  to that  proceeding had positions similar to positions 
held by parties in contested proceedings in an adjudicatory nature. 
Is that your understanding?

Mr. Minow. Tha t is right, sir.
The Chairman. Well, this phrase tha t you object to “required by 

law” was purposely used, and exactly for the purpose of making the 
prohibitions against  ex parte communications applicable to such pro
ceedings, like the Sangamon Valley case.

Mr. Minow. I understand  that, sir.
The Chairman. Well, now, tha t has caused us some concern, and 

we have given a great deal of th ought to it  over a period of  time. As 
was indicated by Mr. Springer, when a case of rulemaking, precisely 
like tha t case, has reached the point of record proceedings, then don’t 
you think  it should be applicable as though it was an adjudicatory 
proceeding ?

Mr. Minow. I would say tha t we agree certainly with the principle, 
Mr. Chairman. Our problem is tha t when you don’t have a precise 
definition, tha t the Sangamon case leaves us in sort of a twilight zone, 
where we are not sure where the line is between ad judicatory proce
dure and rulemaking procedure. This is our problem. If  we knew 
for sure, it would simplify our lives enormously.

The Chairman. Well, let’s see if we can arrive at some demarca
tion. I do not want to disturb  the Commission’s authority and 
effectiveness. My position throughout  the entire consideration of 
these matters has been to assist the Commissions in their  work and 
strengthen their  proceedings, but yet give all parties the right s to 
which they are entitled. And in our discussion and consideration 
of the Sangamon Valley  case, we arrived at a conclusion, when it 
reached tha t parti cular point, from there on out it was identical 
to any adjudicatory proceedings, and the court so held.

Mr. Minow. Right.
The Chairman. Now it would seem to us, from the action of the 

committee in the past, and our reports, tha t there should be some
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way to get to tha t type of proceeding without  interfer ring  with the 
Commission’s activity and work.

In other words, we felt very strongly tha t when it reached a cer
tain position, tha t it was just as important to the people who were 
involved on a final decision here as i f the matt er had been contested 
in adjudicatory proceedings from the start .

Mr. Minow. Mr. Chairman, I can only say I  agree w ith you com
pletely. Our problem—again, to repeat—is drawing the line. What 
we do now, in an effort to solve this problem, is on matters as they 
come up, where we feel they will involve contested rights but in the 
context of rulemaking, the full Commission decides at  the time rule- 
making is announced, or at some la ter stage d uring rulemaking, tha t 
henceforth everything  submitted by the interested parties  will be 
on the record. This serves as a guide, then, to each of  us, and also 
to anybody who is interested in the problem in the industry . And 
we have searched for a rule or a guideline which could be all embrac
ing and haven’t found one yet. Therefore we do it now on a 
■case-by-case basis with the Commission deciding.

Now* I would appreciate an opportunity for my colleagues to speak 
to tha t part icular point, because they have more experience than 
I have.

The Chairman. Yes. We think there is a very close problem; I 
know that.  And it has to be considered in a very narrow’ sense. 
But we do feel th at in order to avoid some of the pitfalls of the  past, 
tha t it should be approached in some logical way in the future.

Mr. F ord. I think  perhaps the use of the term—the Sangamon  
Valley case righ t at this part icular point may be a li ttle bit mislead
ing, and tha t is what our problem is in getting clearly before you 
the point  we are try ing  to make.

If  you look at the terms of the bill, in section 23, the  term “on the 
record proceeding” means any proceeding before an agency in the 
case of which agency action is required by law or agency rule to be 
based on the record of an agency hearing. Now the Sangamon 
Valley  case did not require a part icular proceeding to be on the 
record or off the record or any other way. The point is tha t once 
you go on the record, then the principles of the Sangamon Valley  
case arise. And the thing  t hat  we are talk ing about is the  determi
nation of whether we go on the record or not.

Now, by law, it would include case law, as to when you go on the 
record and when you don’t go on the record. Sections 204 and 205 
indicate specifically by the statute when you go on the record and 
when you don’t. But once you go on the record, pursuant to the 
statute, then the principles of the Sangamon Valley  case apply, and 
the suggested change tha t we ask does not effect that case, or reverse 
it in any way, in my opinion. I think  what we are really talk ing 
about is when a case should be on the record or not on the record. 
Should it be based on general case law or should it be by statute.  
This  should be pinned down so that  we know specifically when we are 
supposed to go on the record in our rulemaking proceedings. “By 
law” is too general. “By statu te” would make i t specific for us. And 
I don’t think either phrase would have any bearing  on the case law 
laid down in the Sangamon Val ley case.
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Th e Chair man . Com miss ione r Fo rd , have you  con side red the pr o
visio n of  section 5 i n connect ion with  t hi s immedia te problem  ? Sec
tion 5 of th e bi ll.

Mr.  Minow. I f  I  could ju st  say a wor d abo ut th at , Mr.  Ch air ma n, 
th at  is in effect wh at we are  do ing  now. That  is the way  we have  
tr ied to resolve it, by announcing in each  mat te r in ou r noti ce how 
we are  go ing  to t re at  it.

The Chair man . We ll, it  seems to me t hat  th e lan guage of  section 5 
give s the  Commission  an op po rtu ni ty  to  decide wh eth er it  is an on- 
the -record proceeding. And  the purpose of th at  wou ld leave the  
Comm ission  wi th the  d isc ret ion  to decide o n a c ase-by-record method.

Mr. F ord. Mr. Ch air ma n------
The Chairma n. May be it  doesn’t rea ch wh at Com miss ione r Ford  

ha d in mind—I don’t know. But  t hat is the  p urp ose  of it.
Mr.  F ord. Well, I  th in k th is  pa rt icul ar  section gives us an op

po rtu ni ty  to give  a not ice of  wh eth er or  no t it  is an on-the-reco rd 
ma tte r. But  at  th is  time, us ing  “by  law ” isn’t  a complete ans wer, 
because we w ould  ha ve to tak e into con sidera tion in issuing the n otice 
unde r sect ion 5, case law in addi tio n to sta tu te  law.

The Chairman. We ll, let  me go back to  Mr. Sp ring er ’s ques tion.  
You  may hav e answered it  fu lly  an d completely,  bu t it  doesn’t seem 
to me th at  I  go t the ful l impo rt of  it.

I f  th e words  tha t you sug ges t were substi tut ed  wou ld it  the n n ul lif y 
the ho ldi ng  of  the  court  held in  the  Sangam on  Va lle y case?

Mr. F ord. I  th ink the a nsw er to tha t, s ir, is  “No.”
Mr. H yde. May I  also offer he lp ?
The Chairman. I s th at  you r opin ion , Mr . H yd e ?
Mr.  H yde. Yes, sir . I  th ink it  is.
Th e Chairman. In  othe r words, a case such  as th e Sangam on  Va l

ley  case, even tho ugh rul em aking , as it  was, reached  t hat  sta ge, wou ld 
be tre ated  on the  same bas is as it  was  an ad judica tory  case.

Mr. H yde. Yes, si r;  I  th in k so. May I  ans wer it  th is  way.  I f  a 
case------

Th e Chairma n. Le t me pu t it  th is  way, then. Would the same  
ru le  wi th r efe rence to ex p ar te  con tac ts ap ply------

Mr.  H yde. W ha t I  wa nte d to say i t------
Th e Chairma n. As tho ug h it  were  a case of  ad jud ica tio n?
Mr.  H yde. Yes, w ha t I  wa nt  to sa y is -----
Th e Chairma n. All righ t. I  wa nt  to  g et each of  y ou r opinions on 

it.
Mr . H yde. Al l rig ht . I f  th ere sho uld  be anoth er case arise, in ci r

cum stan ces sim ila r to San gam on, I  th in k the  pr inc iple of  th at case, 
nam ely  th at  you  mu st hav e esse ntia l fai rne ss in  rulem aking  wou ld 
ce rta inly  ap ply , i rrespectiv e o f th e c hange o f th e sec tion.

Th e othe r po int I wante d to  make,  a nd  I  h ope  I ’m no t o ut  o f orde r 
in thi s, is th at section 5, as you hav e men tioned, Mr.  Ch airma n, does 
give the Comm ission  need ed flex ibil ity and discre tion in de ter mi nin g 
wh at  should  be h andle d—w ha t type  o f rul em aking —in w ha t i nsta nce  
ru lem ak ing should  be hand led  in an on the record  ad jud icatory form 
an d when not . Tha t is h ighly  desirab le.

I  th ink , however , th at  if  you  ad op t th is oth er provision, wi th the  
ph rase  “re quired by law ,” th at  you  lim it th at  disc reti on.  An d I  
th in k th at  th at  w ould  be undesir able.
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The Chairman. Well, I just want to be sure th at we do not rule out 
the same application to rulemaking proceedings when they reach a 
certain stage, where the principle of the Sangamon Valley case applies.

Mr. Hyde. I don’t think you would. But you would place upon the 
Commission the  duty of making tha t judgment  in its discretion when 
it issues the rulemaking notice as to w’liether it should be hand led in 
the adjudicatory manner or  the other.

The Chairman. I recognize that you have many many matte rs that 
you dispose of by rule making. On the other hand, I feel tha t there 
are many matters  apparently required to be handled by rulemaking 
proceedings where more stringent safeguards ought to apply.

Mr. H yde. Mr. Chairman, there certainly are cases that take on the  
character istics of rulemaking and licensing, or a modification of 
licenses. In those instances, even though the general classification 
may be rulemaking, it still involves right s and license privileges 
similar to what you have in the usual adjudicatory case—the Com
mission must be careful to-----

The Chairman. You agree the  same rule should apply in that k ind 
of  situa tion ?

Mr. H yde. I do, sir.
Mr. Chairman. I s tha t your opinion, Mr. Ford ?
Mr. F ord. Yes, I think this is entirely correct. If  you look a t the 

history of the Commission and its treatment of initial licensing, which 
is excepted from the separation of functions provision, and the Com
mission by rule  brought it under tha t provision, because of the legis
lative history of tha t section which says in highly contested facts of 
eithe r kind, rulemaking or initial licensing, the separation of functions 
provision should be appl ied by the agency voluntarily. And tha t is 
exactly what the  Commission did.

The Chairman. Mr. Craven, is t ha t your opinion of this?
Mr. Craven. Mr. Chairman, I am not a lawyer, and I  have complete 

fai th in my colleagues who are lawyers. But  I do agree.
Mr. Minow. So do I,  Mr. Chairman. I would only add we are very 

much aware of that . As I said earlier, every time we have a rule- 
making now—Sangamon is very much on our minds. And I can 
assure you for the Commission tha t where cases m ight involve any 
doubt of fairness as to our procedures we treat them as being on 
the record with respect to interested parties.

The Chairman. Then the Commission does not recommend to the 
Congress—and I want to get th is for the record—that it enact a law 
which would fall short of the equitable principle which evidently led 
the court in the Sangamon case to set aside the decision of the Com
mission.

Mr. Minow. Oh, no, we are for the principle. Our problem is only 
with the draftsmansh ip and language in achieving it , sir.

The Chairman. I am hopeful we can work this out. I believe we 
can, and have a complete history and thorough unders tanding about 
it. Now, let me turn to section 10. As I  have sta ted before, th at is a 
problem tha t has disturbed me. I recognize from tha t information 
we developed here in the course of the hearing there is a condition 
tha t ought to be reached. And we have been s trugg ling to try to get 
to it. As an example, before another commission there was a case— 
you probably read something about it in the papers—there was a
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case involving licensing. Well, it  dicl have consideration of a rate  of 
return , too. But primarily it involved initial  licensing. And it 
reached a point  where the average person could understand why those 
tha t were deeply concerned felt tha t they should have a decision on 
it. A time limitation was involved, but nevertheless, they felt so 
concerned about it tha t this  par ticu lar individual, a well known name, 
did make a personal call on the  members of the Commission about it, 
as was acknowledged by members of the Commission and the in
dividual himself. And when he was questioned about the proprie ty 
of it, he read to the committee thi s provision, “separation of func
tions”. And tha t is the last sentence of section 5(c) of the Adminis
trative  Procedure Act. The l atte r part of the exemption reads : “nor 
should it be applicable in any manner to an agency or members of the 
body comprising the agency.” And he felt tha t with tha t exemption, 
with the first pa rt of the  exemption, that  it shouldd not apply to initial 
licenses, tha t he was within his right s under the law, and said he 
was within his rights , and he was going to depend on it thereaf ter.

Now, there has been some question as to the interpre tation. Mem
bers of our staff at tha t time, afte r long and careful study, came to 
the conclusion th at he was right , tha t lie was within his prerogatives 
under the law. We did have some members, at least one member, I 
think,  of this committee, who took issue with it. So th at is stil l up 
in the air.

Now, what we are try ing  to do here is to ge t at  that p articular  type 
of problem. There is no intention to go far beyond tha t and handicap 
or in any way hamstring the regulatory  activities you have just 
mentioned.

I don’t know how i t can be reached without getting  into these other 
involvements which you have raised here.

Yesterday Mr. Howze, the counsel for the special subcommittee, 
suggested t ha t maybe the sections should apply only to the first par t 
of the exemption. The Federal Trade Commission was here at tha t 
time, and they said i f tha t were to be done it would meet the ir prob
lem, and they would have no objection to it. They thought it would 
be all right.  But as I  understand from what you say here, it  would 
complicate your situation.

Mr. Minow. Well, to my knowledge we have never had a problem 
like tha t one. I know the one you are referrin g to.

The Chairman. Yes, I  am sure you do. And we had no informa
tion developed in the course of our investigations that you have. You 
have had a lot of other problems.

Mr. Minow. Fortunately this one we have missed. But I would 
say that  once we have a rate case on the record, it is my understanding, 
subject to correction, that we t rea t it on the record. Aside from the 
separation of functions question, we would not then be enterta ining 
any communciations that were not  on the record. Let’s say we have 
decided to  have a rate case in the common carrier field. Afte r tha t 
point, it is my understanding tha t none of the members of the Com
mission would then enterta in any communication, except as part of 
the formal record in a proceeding.

So I don’t think we have the same interp retation of the problem.
Our point  is th at we don’t want to be cut off from talking to our 

own staff in such a situation. Th at is the real problem. Because we
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only have one staff, one common carr ier staff. We don’t have-----

The Chairman. If  we left  the  exemption, the last p art  of it, would 
tha t then meet your problem ?

Mr. Minow. I want to be sure I  understand. You mean we could 
continue to talk with our staff in a rate  case.

The Chairman. Pardon?
Mr. Minow. I want to be sure I understand. This suggestion 

would mean wre could continue to ta lk freely to our staff in a ra te case.
The Chairman. In  the first place, this section referred  to here, 

this separation of functions—tha t is applicable to adjudication m at
ters. Now you said heretofore t ha t ra temaking was not adjudication. 
So I can't see how this section, if tha t is t rue, would apply at all to 
ratemaking, if  ratemaking is not adjudication .

Mr. Minow. My counsel tells me if you drop the last sentence of 
5(c) , this would have the effect of making ratemaking into an adjud ica
tory case, insofar as separa tion of functions  of our staff is concerned.

The Chairman. I don’t mean dropping the last  sentence. I mean 
continuing the exemption in the last pa rt of tha t sentence. Tha t is 
what Mr. Dixon of the FTC suggested.

Air. Minow. If  you would continue it, I think we would have no 
problem.

The Chairman. Bu t not continue the exemption in the first part 
of the sentence.

Mr. Minow. In other words, if they dropped out initial licenses 
and left  in the part  about rates.

Mr. Ford. Mr. Chairman, I  was going to suggest the way to get to 
it is by adding “the  provisions of 5(c) shall apply to init ial licensing.”

The Chairman. Well, tha t is w hat we are talk ing about, yes.
Mr. Minow. We follow on this any w ay.
The Chairman. Shall not apply-----
Mr. Ford. To initia l licenses.
The Chairman. That is what it says now.
Mr. Ford. The provisions of 5(c) shall apply to initial licensing.
The Chairman. You would have no objection to that.
Mr. Ford. That is right . If  you struck out the words “init ial 

licenses.” But  th at does not get to the rulemaking a t all—just  ini tial 
licensing.

Mr. Minow. To be very precise, i f you dropped the words at the 
bottom line, the three words “for initia l licenses” or, we would have 
no problem. That is the practice we follow’ now. And we have no 
disposition to change it.

The Chairman. Well, if w’e could reach it in some way, it would 
not leave an agency wide open to another instance such as the one 
which created such a good deal of concern throughout the Nation, it 
would seem to me an advisable thin g to do. I know the members 
of tha t Commission evidently must have had some great concern 
about it, because a fter the contacts had been made, they voluntarily 
came up and reported it.

Mr. Minow. Well, Air. Chairman, I would be happy to volunteer 
tha t wo would undertake to study this  specific suggestion and file a 
lette r for  the record with the Commission’s view’s on it.

The Chairman. We would be very glad to have it. It  does bother 
me. It  has all along. I don’t want to go too far,  but I still think
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a matte r of tha t kind, as in these Sangamon Valley type proceedings— 
I think even though they are technical and have to be approached on 
very narrow terms, I do think they are awfully important.

Now, another question or two. I don’t want to trespass on any 
prerogatives here, or embarrass anybody, particularly you who must 
assume these responsibilities as Commissioners. But  does the Com
mission at the present time have disciplinary powers over the attorneys 
or other persons permitted to practice before the Commission?

Mr. Minow. There is a provision in section 1.23 of our rules, Mr. 
Chairman.

The Chairman. I s th at a lengthy instrument? Could you provide 
a copy of it fo r the record ?

Mr. Minow. Yes, sir. It  is very brief. We will supply a copy for  
the record.

The Chairman. Thank you. Now, in some of the cases in which 
Judge Stern heard, as a special hearing  examiner, he made some 
specific findings as to activities of attorneys in bringing about or 
participating in bringing  about off the record presentations to in
fluence the Commission. In some of these cases Judge  Stern recom
mended th at the license be voided, tha t a new hearing be conducted 
by the Commission. Has the Commission given consideration to the 
findings made by the judge with regard to activities engaged by 
some of the attorneys in such cases ?

Or is tha t a question you would not care to answer at this time, 
in view of pending matters ?

Mr. Minow. I think these were prio r to my arrival. I want to 
find out.

Mr. Chairm an-----
The Chairman. I might say, Mr. Chairman, I am a lawyer myself, 

and I am not for arbitrarily  penalizing lawyers.
Mr. Minow. All of these cases are still  sub judica, under considera

tion. The Commission has felt, Air. Chairman, that it would not take 
any action until the  cases were determined.

The Chairman. All right .
Air. AIinow. I might call your attention,  Air. Chairman, Io the 

fact tha t I  am told t hat  the Federa l Communications Bar Association 
has its own special canon of ethics with respect to its member lawyers 
having to do with disciplinary problems.

The Chairman. Does any other member of the committee have 
any questions now ?

Air. Howze, do you have anyth ing ?
Mr. H owze. No, sir.
The Chairman. Your appearance here concludes the hearings on 

all six of the major regulatory  agencies. We had a full and complete 
hearing on this matter in the last Congress. I would like for the 
record to show at this point tha t the hearings which resulted in H.R. 
12731, reported in the 86th Congress, will become a part of this 
record by reference.

Each of the Commissions who have appeared have stated em
phatically tha t they were suppo rting this type legislation. And 
they were strongly in favor of the objectives of this kind of legisla
tion. And each of the Commissions has been exceedingly helpful in 
making certain changes and suggestions that would improve the bill,
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as applicable to tha t part icular agency. We want to express our 
thanks, as well as our commendation, to each of these agencies who 
have commented here with tha t attitude.

It  is with such feeling t hat  I think  we can more properly  come to 
a final decision of what is best in the long run.

Now, there have been suggestions made by each of the agencies, 
and I suggested to Mr. Dixon, Chairman of the FTC  yesterday, in 
view’ of these suggestions by each of the agencies, tha t I thought it 
might be he lpful to arrange a meeting sometime w’ith the chairman 
or general counsel of each of the commissions, and go over these 
changes suggested by each of them to see how they might all be 
brought together, or if there were some suggestions made by some 
tha t would have an adverse effect upon another. And I believe t hat  
such a meeting would be helpful as we w’ould consider wdiatever 
changes, if any, we migh t make if  the bill is reported.

Mr. Minow. Mr. Chairman, we w’ould be very pleased to pa r
ticipate in such a meeting.

The Chairman. Thank you. I am sure you would. I want to give 
you some idea of what I thought would be a fur ther approach to 
this, because today w ill conclude the hearings on this  legislation.

We had a good many witnesses appear from various groups—prac 
titioners, organizations, industry and so forth , in the last Congress. 
I don’t know whether it indicates thei r satisfaction this time or  not, 
but we have not had any request from members of industry to appear 
again this time, in view of what the committee had done in the past. 
We do have some letters. We had a letter from the American Bar 
Association, which will be included in the  record. And I think  there  
are several other letters expressing some interest. But they are brief. 
And I think  those should be included in the record. And without 
objection they will be inserted.

(The letter  from the American Bar  Association and other material 
submitted for the record follow:)

American Bar Association,
Special Committee on Legal Services and Procedure,

June 5, 1961.
Hon. Oren Harris,
Chairman, Inters tat e and Foreign Commerce Committee,
House of  Representat ives, Washington, D.C.

■Dear Chairman Harris : The enclosed art icle from the  May issue of the  
American B ar Association’s Jou rna l discusses ex pa rte  contacts  in adm inis trat ive  
agencies, the  subject of your bill, H.R. 14.

The American B ar Association has sponsored legislat ion on t his  sub ject which 
has been introduced in the 87th Congress as H.R. 351.

I hope you will find Mr. Abla rd’s arti cle  to be of int ere st and help in the 
work of your committee.

Sincerely  yours,
Smith  W. Brookhart.

72824 61-----  11
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[Reprinted  from American  Bar  Association Jour nal,  May 1961]
Ex Parte Contacts W ith  Federal Administrative Agencies

Mr. Abla rd reports on the s tat us  of legislation proposed by the association dealing 
with  the problem of ex pa rte  communications in adm inistra tive adjudica tory  
proceedings. He urges support for thi s needed reform.

(By Charles D. Ablard of the Dis tric t of Columbia Bar)
One of the  most difficult and troublesome problems in the field of ad min istrativ e law is that  of ex parte  contacts in adm inistra tive adju dica tory  proceedings. In  1955, th e task force report on legal services and procedure of the Commission on Organization of the Execu tive Branch of the Government (the Hoover Commission) reci ted findings m ade by the  Congress on the  problem of ex parte  contac ts and commented as fol low s:
“Example of improper and  undue influence have been revealed , however, by at  lea st 10 congressional committees , which conducted hear ings  on the subject, since 1948. One method consists of presentin g argum ents to the  agency, which would not be presented in open hearing, in p riva te and behind the backs of other par tie s to the proceeding in an effort to obtain  special consideratio n and unfai r advantage.” 1

The task force recommended that  minimum standa rds  of conduct be prescribed by sta tu te  to prohibit “communication privately with  any agency or any representative thereof with  respe ct to the merits  of any pending case, action, or proceeding, withou t notice to h is adversary .” 2 The r epo rt of the Special Committee on Legal Services and  Procedure of the American Bar Association to the house of deleg ates in 1956 mentioned their  recommendation.3 In 1958, realiz ing the 
need for legisla tion, the  house of delegates authorized  the  special committee to proceed to d ra ft  legisla tion to implement it s recommendation.4

recent developments

During the  86th Congress, much intere st in this  legislation was generated by severa l decisions of the  courts and some well-publicized testimony before committe es of the Congress. The opinions of the court s during the pas t few years  have affected the think ing of Congress and the public. In Sangamon Valley  
Televis ion Corporation v. FCC? the  Supreme Cou rt remanded the  proceeding to the  Federal  Communica tions Commission af ter the brief of the Solicitor General before the Supreme Cour t revealed that  cer tain  rele van t evidence had 
been elicited by the Subcommittee on Legis lative Overs ight of the  Committee on Intersta te  and Foreign Commerce of the House of Representatives. The t est imony before t ha t committee indicated th at  ex pa rte  communications which were not a pa rt of the  official record of the proceeding had been made to members of the Commission. Although it was  in form a rulem aking proceeding, the  rule 
concerned the  location of a  televis ion channel, and there were several competing applican ts in different cities. After remand and a second decision by the  Com
mission, an appea l was made to the Cour t of Appeals of th e D istr ict  of Columbia Circuit . The court  remanded to the Commission again af ter finding certain ex parte  communications had been made to the  Commission in viola tion of an order  of the Commission. The court said :

“Intere sted atte mpts to influence any member of the  Commission * * * except by the recognized and public processes go to the  ‘very core of the  Commission’s quas ijud ical  powers * * *’ Massachusetts  Bay  Telecaster, Inc. v. Federal Com
munications Commission, 104 U.S. App. D.C. 226, 261 F. 2d 55, 67. Th at case involved licensing, not rulemaking . Ordinar ily allocation of TV channe ls among communities is a ma tte r of rulemaking, governed by section 4 of the  Administra tiv e Procedure Act, 5 U.S.C.A. 1003, ra ther  tha n adju dicatio n governed by section 5, 5 U.S.C.A. 1004. The Commission and the  intervenor  contend that  because the proceeding now on review was  ‘rulem aking ,’ ex pa rte  attempts to influence the  Commissioners did not invalid ate  it. The Departm ent of Just ice  disagrees. On behalf of th e United Sta tes  the  D epartment urges  th at  w hatever

1 Legal services and procedure task  force report, p. 298.2 Id., p. 301s 81 A.B.A. Rep. 340.
* 83  A.B.A. Rep. 611.
8 358 U.S. 49 (1958), revers ing 255 F. 2d 191 (D.C. Clr. 1958).
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tho proceeding may be called, it  involved not only allocation  of TV chann els 
among communities, but  also resolu tion of conflict ing private  claims to a va luab le 
privilege,  and that  basic fai rne ss requ ires such a proceeding to be car ried on 
in th e open. We agree w ith the  Dep artm ent of Justice.

“Accordingly, the  priva te approaches to the  members of the  Commission 
viti ated its action and the  proceeding mus t be reopened.” ’

While in Sangamon, supra, one of the  l itig ant s had viola ted an express order 
of the  Commission invi ting comments but  res tric ting them to a cer tain  time 
period, the language of the Court seems sufficiently broad  to indicate  th at  any 
attempted ex pa rte  influence is sufficient to  viti ate  a proceeding.

On May 19, I960, the  Cour t of Appeals of the Distr ict  of Columbia Circuit  in 
United Airlines and Trans-World Airl ine v. CAB remanded the  proceeding to the  
CAB under the doct rine of Sangamon.1 Th at proceeding, like Sangamon, in
volved competing car rier s. The issue was whethe r the  ini tia l certi ficate to 
American Airlines should  be amended to remove a res tric tive clause requ iring 
at  leas t one stop on all coast-to-coast flights. The  Board granted  the  removal, 
and  the two intervening airl ines  appealed the  decision. The court, a t the urging 
of the Departm ent of Just ice,  remanded to the  Board for  cons iderat ion of the  
effect of alleged ex par te approaches  by American an d o ther inte res ted  parties.

A recent H arv ard  Law Review note a ttem pts  to diff erentia te Sangamon, United 
Airlines and Massachuset ts Bag Telecasters from the  fac tua l situ atio n which 
arises  when there are  no competing a pplicants for  the favors of the Commission.8

This  situatio n was exemplified by the testimony of Thomas Corcoran, a well- 
known lawy er in the Roosevelt (FD R) adm inis trat ion, before the  Legislative 
Oversight Subcommittee on May 18 and 19, 1960. Mr. Corcoran testified th at  
he had approached three of the five members of the Federal  Powe r Commission 
in an ini tia l licensing proceeding for his client, Midwestern  Gas Transmission 
Corp. Midwestern was the only appl icant for a certi ficate of the Commission 
which authorized the cons truct ion of a pipeline in the  nor the rn cen tral  pa rt 
of the United  States. His only “opponents” in the proceeding were  the staf f 
members of the Commission. Since the ma tte r was ini tia l licensing, it  was 
tre ate d as though not subject to the separat ion of functions  provision of the  
Adm inis trat ive Procedure Act.® That section prohibi ts one engaged in the  prose
cutin g func tions of a case from advis ing or partic ipa ting in the  decision of the 
agency, but  this  provision does not  apply in determin ing applications for  ini tia l 
licenses or at  the agency level since the Adm inis trat ive Procedure Act exempts 
agency members from the  re stric tion. Corcoran contended that  since the  separa - 
tion-of-functions provision did not  apply the  staff was  free to “si t in the  lap” 
of the  Commission dur ing the  decisionmaking phase of the  proceeding. Know
ing this, Corcoran fel t th at  it  was his duty to his client to get the “ear” of the  
Commissioners to reemphasize cer tain  aspects of his case.

The proposed Code of Adm inist rativ e Procedure,10 also sponsored by the  
American Ba r Association through the Special Committee on Legal Services and 
Procedure, would remove the  exception for  ini tia l licensing proceedings and 
would r equire a complete sepa ration of func tions, even a t the  agency level. This 
proposed change, if adopted, would elim inate  the  cause for  concern which Mr. 
Corcoran expressed. There is cer tain ly no jus tific ation for  ex pa rte  communica
tions  by agency nonadjudica tory  staff  members to the  decisionmaking personnel 
af te r the record  is closed. All ex parte  communications should be and must  be 
prohibited in  adv ersary  adjudicatory  proceedings.11

The report of Jam es M. Landis,  form er dean  of the  Ha rvard  Law School, 
which was issued in December 1960, to then  Pres iden t-elect Kennedy on the 
adm inistrative process mentioned the  need for  action on ex parte  contacts.11 
Although recognizing its limi tations, he recommended action by Execu tive order 
to set standard s of conduct. He also recognized th at  legislation  might be needed.

fl 2 09 F.  2d 221 (D.C. Cl r. 19 59 ).
7 Nos. 15. 41 4- 41 5,  nn re po rted .
8 7.3 H ar v.  L. Rev . 117 8 (A pr il  19 60 ).
9 Sec. 5 (c ).  5 U.R.C.  1004(c ).
30 S. 1070. 86 th  Con g.
11 Sec. 101(a ) of H.R.  12731 (8 6th  Cong. ) : H. R.  14 (8 7th  Co ng .),  th e re port ed  bi ll of  

th e In te rs ta te  an d Fo re ig n Co mm erc e Co mmittee , remov es  th e in it ia l li ce ns in g ex ce pt ion wh en  de cisio ns  ar e re qu ired  to  be ba se d on th e reco rd .
j a  L an di s,  “R ep or t on R eg ul at or y Agencie s to  th e Pre si den t- E le ct .” co m m itt ee  p ri n t,  Sen at e Co mmitt ee  on  th e  Ju d ic ia ry , 86 th  Cong. , 2d  sess ., De cemb er  196 0.
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PRINCIPLE OP LEGISLATION

The basic princip le behind the  legis lation proposed by the American Bar Association is fundame ntal  to most  prac ticing attorneys. It  is the principle that  
a case be decided on the record made by the  part ies, and not upon the  basis of information th at  was not placed in that  record by the litig ants . Canon 3 of the Canons of Professional Ethics provides th at  “a lawyer should not communicate or argue privately with  the judge as to the  mer its of a pending cause * * *” 13

While an adm inis trat ive  agency is not  a court and a commissioner is not a judge by the str ict  definition of those  terms,  in proceedings  where  there are  competing litigan ts contend ing for  the valuable  righ ts and  privileges dispensed by the  agency, the  fundam enta l princ iple expressed in the  canons should be applicable.14 Section 7(d ) of the  Adm inis trat ive Procedure  Act, 5 U.S.C. 1006(d), specifies wh at shall constitu te the  “exclusive record” for  review in an administra tiv e proceeding. This provis ion should be a sufficient sta tut ory mandate  to insu re that  no improper app roaches are  m ade outside  tha t record, but  there is no sta tut ory language comparable to Canon 3.15
Legislation  prohibiting an ex parte  communication with  decisional personnel 

will protect the  integ rity  of a djudicatory proceedings by requiring those persons to decide cases only on the mer its based on the record  m ade by the part ies.
In  the ir testimony before the  various  committees of Congress, the  administra tiv e agencies have attempted to point out the difficulties of legis lating in this area . They urge that  Congress ref rai n from action and leave this problem to the individual agencies as the ir needs requ ire.18 If  pas t perfo rmance is any criterion , this  argumen t is not  sound. While some agencies have attem pted  to cope with the  problem through rules, none have arrived  at  an effective solution because the rules are  binding on nei ther the  agency personnel nor the  agency 

members. The most effective provisions are  the rules  of the Secur ities and Exchange Commission 17 and the canons of ethics  of the In ters ta te  Commerce Pra ctitio ners,18 but  even these are  n ot adeq uate  because they do not proh ibit ex p art e communications with  the  staf f of the  Commission. Such pract ices result  in the  ins titu tion al decision where  the  liti gant not only does not know who wrote  the decision, but  f requently  is not even aware  of the reasons for  it .19
How does the  legisla tion proposed by the American Ba r Association approach the problem, and what considerat ion does it  give to the  inherent problems in this  field? Consider the  la tte r point  first. The legislation acknowledges the dual na ture  of regu lato ry commissions and the  regulato ry functions  of executive 

depa rtments. Pa rt  of the ir work is legis lative in natu re, and it is these legislative function s which require  and jus tify ex p art e contacts to obtain  the expert advice of members of the staffs  and the  views of the industries  which are  regulated . In the  performance of the ir legis lative functions, it  would be a mis take 
to exclude the  agencies f rom these views. Congress canno t legislate in a  vacuum and the  agencies certainly  cann ot be expected to do so. It  is no easy task in these  mult ifunction  agencies to define the  line between the  legislative  and the jud icia l functions, but this minor  problem should not be exaggerated  to  th e point of obscur ing the main purpose.

The first legislat ion on this subject sponsored  by the American Ba r Association was tit le  IV of the  proposed Fed era l Adm inist rative Pra ctice Act, S. 600 (86th Cong.) and H.R. 349 (87th Cong.). I t provides th a t:
“I t sha ll be im proper conduct for any  represe ntat ive to communicate or have any discussion with  any agency, or with any employee, or represen tative, or official, or presiding officer of any  agency, concerning the mer its or disposit ion 

of any contes ted adju dicatory proceedings before that  agency in the  absence of or without  reasonable notice to his  ad ver sary.”
More comprehensive legis lation was introduced in the  Senate at  the request of the American Bar Associa tion by Senator  Carroll as  S. 2374 (86th Congress)

13 Canon 3, American Bar Association Canons of P rofessional Ethic s.14 See also canon 23 and canon 17.35 See vom Baur, P. Trowbridge, “Whether in Case of Adjudication Proceedings Before Agency Tribuna ls, Canons of Professional and Judicial Ethics Should Be Applicable,” 21 J.B.A.D.C. 99 (1954).33 Hearings before Subcommittee on Administa tive Prac tice  and Procedure of the Committee on th e Judic iary,  U.S. Senate, on Adm inist rative Procedure Legisla tion, 86th Cong., 1st sess., p. 401 (1959).17 Rules of Prac tice  of the  SEC, 17 C.F.R. 203.10(9).38 Canon 8. Code of Ethics.  Association of In terst ate  Commerce Commission Practi tioners.39 See Beelar, “The Dark Phase  of Agency Lit igat ion,” address  before the Adm inist rative Law Section of the American Bar  Associat ion, 82d annual meeting, 1959.
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and  in the  House by Congressman Fasce ll as H.R. 10657 ( 86th Cong.) H.R. 351 
(87th Cong.), and by Congressman Ha rri s as H.R. 6774 (86th Cong.). The 
purpose of all these  b ills is to protect agency litigat ion  f rom back door influence 
and pressure  while at  the  same time preserving  free  access to info rmation and 
flexibi lity of agency opera tion. The legislation has  been considered by the three 
committees of the Congress to which the  bills were referred and hear ings  have 
been held by each of them.20 Represen tatives of the American Ba r Association’s 
Special Committee on Legal Services and Procedure  have  testifi ed before  a ll of 
the committees in suppor t of the association-sponsored hills.

Both S. 2374 and H.R. 10657 which were ref erred to the Committees on the 
Jud iciary  of the Sena te and House applied  to all  agencies. H.R. 6774 which 
was referre d to the House Committee on In ters ta te  and Foreign Commerce 
applied to only the six major regu latory agencies since these  agencies constitu te 
the  extent  of th e overs ight juri sdictio n of that  committee. Th at committee also 
had pending before it  ano the r bill, H.R. 4800 (86th Cong.), which represen ted 
the  views of the staff  of the committee. I t also dea lt with other ma tter s, 
including conflicts of interes t.

On Jun e 23, 1060, the  Committee on In ters ta te  and Foreign Commerce 
unanimously repo rted H.R.  12731 to the 86th Congress. I t was a revised version  
of H.R. 6774 and H.R. 10657. This  bill also applies to only the  six major 
regulatory  agencies. The bill has been rein troduced  in the  87th Congress as 
H.R. 14.

WHA T TH E REPORTED BILL DOES

In the  reported bill, the  l ine of coverage is drawn at  agency proceedings  w here 
the decision must be based on the record  of hear ing. This  requ irement is e ither 
by rule, statute or judicia l int erp retation of the  due process clause  of the Con
stitu tion . These proceedings are  usual ly trie d before  a hearing  examiner or a 
hoa rd which performs only judicia l functions. With few exceptions, these  pro
ceedings are  now identified as adjudica tions. If  the re is any ambigui ty, it may 
he overcome by th e simple device provided in the bill requiring that  th e notice of 
hea ring  or othe r pleading which ini tia tes  a proceeding specify whethe r that  
proceeding is subject to the standard s of conduct prescribed  by the proposed 
legislation.  By this  device, all persons  will obtain  knowledge of the  sta tus and 
chara cte r of the  pa rticular  proceeding and of the app licab ility  of the  stand ard s of 
conduct legislat ion. This procedure also perm its a cer tain flexibility  by the 
agency in bringing an otherwise  exempt proceeding under the act when that  
proceeding is clearly adversa ry in cha rac ter dete rmin ing conflicting righ ts or 
claims. Moreover, it would permit a par ty to request th at  the proceeding be 
made subject to the standard s of conduct legislation if the agency had not done 
so in i ts not ice of hear ing.

As mentioned previously , the  decisionmaking personnel are  the  only persons 
to whom the legislation would apply. These include agency members, hear ing 
officials and those persons unde r the ir immediate supervision. The nonjudic ial 
business of the agency will not be affected and those persons who perform these  
func tions will not be covered by the act. In the past efforts have  been made to 
draw the line between the “proper” and “impro per” communication. The dis
tinc tion  was usua lly on the  basis  of whether  the communication concerned the 
merits  of a proceeding. The reported bill deals  w ith the  problem by prohibiting  
all  secret communications about a pending proceeding. Proprie ty can be dete r
mined only by disclosure. If  the content of a communication is improper, it 
should not rema in sec ret ; if it is proper,  its disclosure  will not offend. It  is 
impossible to limi t the prohibition to any class of ex pa rte  com munications; to 
attem pt such a res tric tion would compromise the objective of f ai r play. The bill 
require s disclosure of all wr itte n communica tions by placing them in a public 
file with notice to all pa rties.

This  theory received supp ort in the decision of Judge Horace Stern , who 
was appointed  as special  hear ing examiner by the  Fed era l Communications 
Commission in the Miam i Channel 10 Case and the Boston Channel 5 case. In 
the  former, a licensing  proceeding, ex par te contacts were made to a commis
sione r of the  Federal  Communications Commission by friends, credi tors,  and  
Senators. Judge Stern  held this activity  improper say ing : “Communications to 
a judge  designed to influence his judicia l action  are  forbidden in pending pro-

20 Subcommittee on Adm inist rative Practice and Procedure of the Committee on the Judiciary, U.S. Senate;  Committee on the Judic iary,  House of Representat ives, and Committ ee on Int ers tat e and Foreign Commerce, House of Representat ives.
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ceedings, w heth er such communications be w ritt en or o ral, except on notice to all 
othe r interested partie s * *

This  language is sufficiently broad to cover the  procedural aspects of the case 
as well as the merit s. In reach ing his decision, Judge Stern used the  “ intent  to 
influence” standard  which was a pa rt of several proposals before  the  Congress. 
The reported bill, II.It. 12731 (86th Con.), does not  use this  t es t but prohibi ts a ll 
ex parte  communications in proceedings covered by the  bill and relies  on the 
disclosure provisions for enforcem ent. The  effect of such disclosure on public 
opinion should be a powerful d ete rrent to back door approaches.

Although the reported bill has many good provisions,  it  does have two notable  
shortcomings.  The first  rela tes to oral communications. All of the  American 
Ba r Associa tion’s proposed bills provide th at  if the communication is oral, a true 
summary accompanied by a sta tem ent  of circumstances mus t be wr itten  by the 
person to whom the communication was directed. This summary  would be 
placed in the  public file with  notice to the  part ies.  This provision is omitted  
in the repo rted bill. Unfortunate ly, the committee yielded to the  agencies and 
deleted the  “true  summ ary” provision . However, the  bill by its definition and 
mandate , decla res unlawful the  oral ex pa rte  communication. I t is only the 
fai lur e to make  the required disclosure of wr itte n communications which would 
bring about the  imposition of sanctions. A will ful viola tion would subject the 
violator  to a fine of not more than  $10,000 or imprisonment for  not  more tha n 
1 year,  or both. The personnel o f the  agency are  not under any sanction unless, 
by the ir own misconduct, they  fa il to make the  disclosure requ ired  by the bill. 
If  they fa il to make the  disclosure, they are deliberate ly withholding  informa
tion which by rig ht should be available  to the pa rties.

The  second shortcoming is the provis ion in the  bill which sta tes  t ha t a “sta tus  
inquiry ” is not an ex parte  communication. The bill does provide that  such 
an inqu iry shal l be made a pa rt  of the file if in writin g. The sta tus  inqui ry 
has long been known to be of much more significance tha n its  name implies. 
Any inqu iry to any agency member by a powerful Member of Congress, before 
whom he must appear for appropriat ions or for  confirmation on reappointmen t, 
is likely to create  a strong impression on t ha t agency member as to the disposi
tion of the  case desired by the  Congressman. Admittedly, Congress should not 
be cut off from the agencies since they are arms of Congress and in some pro
ceedings such as those of the Food and Dru g Administra tion, the  Federal Trade 
Commission and  the  Post  Office Depar tmen t, where it  is often  “big government 
versus the li ttle guy ,” a congressional  inqu iry may be desirable.

One possible solution to the  mischievous  prac tice of sta tus inqu iries  would 
be to provide  that  sta tus  inqu iries  be processed by some one other than an 
agency member who must decide the  case. If  the sta tus  inqu iry is to be in 
fac t what its name implies, the re is no reason why any atto rney in the  agency 
or possibly the  secretary to the  agency cann ot advise the Congressman as to 
the sta tus  of the  proceeding, withou t going to the top man for  the  “red carpet” 
trea tme nt.

The two most important cons tructive provisions in the  bill ar e:  first, the 
requirement th at  the  notice of hearing  in each proceeding sta te whe ther  it  is 
subject to the legisla tion so al l will know from the commencement of a  proceed
ing which rules  are  to ap ply; second, the  requirement for disclosure of wri tten  
ex pa rte  communications in a  public file. A s tat uto ry p rohibition  aga ins t secret 
communications about pending  proceedings, reenforced by requi rement for  public 
disclosure , should prove effective in e liminat ing the pernicious effects of ex parte  
communications and influence from agency litiga tion.  One can only specula te 
whether  the manda te will be sufficient to proh ibit  the oral ex part e contact with
out  the  wr itten  tru e summary provision. It  is  hoped that  Congress will resto re 
this provision in  any legislation  which  is  enacted into  law.

Only by the enactment  of legislation  can we bring  abou t an environment in 
which liti gants  before agencies can be assured that  the ir cases will be decided 
solely on the mer its and the evidence conta ined in the public record of the 
proceeding.

An aroused bar  can bring  about the  passage of this much-needed legislation.
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and  in the  House by Congressman Fascell as H.R. 10657 ( 86th Cong.) H.R. 351 (87th Cong.), and by Congressman Har ris  as H.R. 6774 (86th Cong.). The purpose of all these  bills is to pro tect  agency litig ation from hack door influence and  pressure while at  the  same time preserving free access to info rmation and  flexib ility of agency opera tion. The legis lation lias been considered  by the  three committees of the Congress to which the  bills were ref erred and  hearings have been held by each of them.”  Representat ives  of the  Am erican Ba r Association’s Special Committee  on Legal Services and Procedure have  testif ied before  a ll of the committees in  support of the association-si>onsored bills.

Both S. 2374 and H.R. 10657 which were referred to the Committees on the Jud iciary  of the Sena te and House applied  to all agencies. H.R. 6774 which was referred to the  House Committee on In ters ta te  and Fore ign Commerce applied to only the six major regulatory  agencies  since these agencies cons titu te the  extent  of the overs ight jur isd icti on of th at  committee. Th at  committee also had pending before it  ano ther bill, H.R. 4800 (86th Cong.),  which represen ted the  views of the  staff of the committee. It  also dea lt wi th other mat ters , including conflicts of in terest.
On Jun e 23, 1060, the  Committee on In ters ta te  and Fore ign Commerce unanimously  repor ted H.R. 12731 to the 86th Congress. It  was a revised version of H.R. 6774 and  H.R. 10657. This  bill also applies to only the six major regulatory  agencies. The bill has  been rein trod uced in the  87th Congress as H.R. 14.

WHA T TH E REPORTED BIL L DOES

In  the  repo rted bil l, the  l ine of coverage is drawn at  agency proceedings  where  the  decision must  be based on th e record o f hear ing.  This  requ irem ent is e ither by rule, sta tu te  or jud icia l interp ret ation  of the  due process clause of the  Constitu tion . These proceedings are  usua lly tried  before a hea ring  exam iner  or a board which performs only jud icia l funct ions.  With few exceptions, these proceedings are  now identified as adjudica tions. If  the re is any ambiguity, it may be overcome by the simple device provided in the bill requiring th at  th e notice of hea ring  or othe r pleading which ini tia tes  a proceeding specify whe ther  that  proceed ing is subject to the sta ndard s of conduct prescribed  by the  proposed legislation . By this device, all persons will obtain  knowledge of the  sta tus and chara cte r of  the par tic ula r proceeding and of the  applicabi lity of the  st and ard s of conduct legislation . This procedure  also permits a cer tain flexibil ity by the agency in bring ing an otherwise exempt proceeding under the  act when th at  proceed ing is clearly adversa ry in chara cte r dete rmin ing conflicting rights  or claims. Moreover, it would permit  a party  to requ est th at  the  proceeding be made subject to the standard s of conduct legis lation if the agency had  not done so in it s notice of hearing.
As mentioned previously, the decisionmaking personnel are  the  only persons to whom the  legislation  would apply. These include agency members, hearing  officials and those persons under the ir immediate  supervis ion. The nonjudicial business of the  agency will not be affected and those  persons who perform these  func tions will not be covered by the act. In the past efforts have been made to draw the  line  between the “proper” and “improper” communication. The distinc tion was usua lly on the basis of whe ther  the communication concerned the mer its of a  proceeding. The reported bill deals w ith the  problem by p rohib iting  all  secret communications abou t a pending proceeding. Pro prie ty can be d ete rmined only by disclosure. If  the  content of a communication is improper, it should  not remain sec ret ; if it is proper,  its  disclosure will not offend. It  is impossible to limit the prohibitio n to any class  of ex pa rte  comm unications; to attem pt such a res tric tion would compromise the  objective of fai r play. The b ill require s disclosure  of all wri tten communications by placing them in a public file with notice to all p arties.
This theo ry received supp ort in the  decision of Judg e Horace Stern , who was  appo inted  as special  hearing  exam iner  by the  Fed era l Communications  Commission in the  Miami Channel 10 Case and the Boston Channel 5 case. In the former, a licensing proceeding, ex parte  contacts were  made to a commissioner of the  Federal  Communications Commission by friends, cred itors , and  Senators. Judg e Stern held thi s act ivity improper say ing : “Communications to a judge  designed  to influence his jud icia l actio n are  forbidden in pending pro 

s'1 Subcommittee on Adm inist rative Practic e and Procedure of the  Committee on the  Judiciary , U.S. Sen ate ; Committee on the Judiciary, House of Representatives, and Commit tee on In terst ate  and Foreign Commerce, House of Representa tives.
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no carri er  membership . Membership comes f rom all pa rts  of the  United States and  from every line of ind ust ria l and  commercial activ ity. The company by which I am employed is a member.
The league has  a vita l concern for  high stan dar ds of agency conduct. Standing  league policy favors legis lation which will auth orize and direct  each transp ortation regu lato ry agency to adopt and enforce a code of ethic s specifically applicable to proceedings before it.
In  the  86th Congress this  committee held  hearing s on H.R. 4S00 and H.R. 6774 to establish standa rds  of conduct for agency proceedings. The  league did not favor those bills generally as opposed to its policy for  action  by the  agencies  themse lves ; moreover, it objected to several specific fault s or excesses in the p art icu lar  provisions of the bil ls. The bill s did not pass.The  p art icu lar  provisions of H.R. 14 sub stan tial ly meet many of th e objections which the league presented to the  earlie r bills. Nevertheless, this bill would establish  standard s of conduct for  proceedings of record in six agencies, includ ing the In ters ta te  Commerce Comm ission; it defines and forbids ex par te communications, provides for  making wr itten  communications a ma tte r of record, and  imposes severe penalties by way of fines or imprisonment for  violation.
The league  is in sympathy with the  purposes of the  bill but  believes it  to be unne cessary and  inap propria te to the  In ters ta te  Commerce Commission; the ma tte r can and  should  be adeq uate ly tre ate d in the  agency’s own rules and codes of ethics.
The In ters ta te  Commerce Commission alre ady  has such a code and  the  code deals broad ly with  the subject of improper ex parte  communicat ions. Appendix A to the  General Rules of the  In te rs ta te  Commerce Commission, ent itled “Canons of Ethics,” provides as fol low s:
“8. Private  communications wi th the Commission. In the  dispos ition of contest ed proceedings brought under the In ters ta te  Commerce Act the Commission exerci ses quasi- legis lative powers, bu t it  is never theless acting in a quasijud icia l capacity. I t is required to adm inis ter the act and to consider at  all times the  public intere st beyond the mere intere st of the particu lar  litigan ts before it. To the extent  that  it  acts  in a quas i-jud icial  capacity, it  is grossly improper for  litig ants , direc tly or through any counsel or represen tative, to communicate priv ately with a commissioner , exam iner  or other represen tative of the  Commission about a pending cause, or  to a rgue pr ivat ely the  merits  thereof in the absence of the ir adversa ries  or without  notice to them. Pra ctit ioners  at  all times  should scrupulously ref rain in the ir communications to and discussions with  the  Commission and its staff  from going beyond ex parte  represe nta tion s that  are clearly proper in view of the adm inistra tive work of the  Commission.”
The quoted provisions are  not withou t imp ortant  and binding effect. The Commission exercises  the power of discipl ing members of its  bar , who are subject to censure, suspension, or disbarment for fa ilu re  to observe the code of ethics. Moreover, it requ ires all persons, whe ther  or not they are  prac titio ners, to conform. Rule 13 of the General  Rules  of Pra ctice deals with  disciplina ry action and specifically requ ires that—
“All i>ersons, whe ther  or not adm itted to prac tice  under paragraph  9, must, in the ir represe ntat ions before the  Commission, conform to the code of ethics  published by the Association of In ters ta te  Commerce Commission Pra ctit ioners  as of April  1, 1955, which code is reprinted in appendix A to thi s pa rt. ”The league  does not favor H.R. 14 because it believes th at  the  subject of ex pa rte  communications  is and should  be bes t contro lled by a code of ethics to be adm inistered  by the agency, as is done in the  case of the  In ters ta te  Commerce Commission.
The bill par tia lly  recognizes league policy in section 4(c) where in each agency is directed to implement by regu lation the  standard s set up in section 4( a)  and  4 (b ). This  has already  been done by t he  Interst ate Commerce Commission. For example, the  proposed section  4( a)  recognizes that  it is improper for any person to atte mpt to influence the  vote of the  Commission or any member or employee by improper means. The canons of ethics before the  In terst ate Commerce Commission provide as follows and apply  by rule  to all pe rso ns:“4. Attempts  to exer t political  influence on the Commission. It  is unethical for  a practi tioner  to atte mpt to sway the  ju dgment of the Commission by propaganda,  or by enli sting  the  influence or intercession of Members of the Congress or othe r public officers, or by th reats of poli tical  or personal repr isal .
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“5. Att empts  to exe rt personal influence on the Commission. Marked at ten
tion  and unusual hosp ital ity on the pa rt of a pract itio ner to a Commissioner, 
examiner, or other represe ntat ive of the  Commission, uncal led for  and  unwa r
ran ted  by the personal rela tions of the par ties , subject both to misconstruction 
of motive and should  be avoided. A self-respecting independence in the  dis
charge of duty, withou t denia l or diminution  of the  courtesy and  respect due 
the  official stat ion is the  only proper foundatio n for cordial personal and  official 
rela tions between Commission and practit ioners .”

Proposed section 4(b)  condemns Commission members or employees from  
engaging  in any other business for profit although this ma tte r is a lready covered 
in the  provisions of section 11, 17(3), and 205(i) of the  In ters ta te  Commerce 
Act. We are not aware  of any supposed inadequacy in those provisions , or need 
for  more detailed rest ric tions or s tatuto ry requi rements.

In  conclusion, the  league suggests th at  the ma tte r of ex pa rte  communica tions 
should be dea lt with  by agency regulation . So f ar  as the  In ters ta te  Commerce 
Commission is concerned the re is ample sta tut ory autho rity  in the  provis ions 
of section 17(3) of the  In ters ta te  Commerce Act: “The Commission may, from 
time  to time, make or amend such general rules or orders as may be requisi te 
for  the order an d regula tion of proceedings before it.”

The league does no t fav or the bill, H.R. 14.

Colu mbia Gas Sys tem Service  C orp.,
New York,  N.Y. , June 8,1961. 

Com mittee  on I nte rst ate  and F oreign C omm erce ,
U.8. House of Representat ives,
Washington , D.C.

Gentlemen : Nine subsidiarie s of the Columbia Gas System, Inc., are sub ject  
to the  ju risd iction of the  Federal Power Commission under the  N atu ral  Gas Act.

As a  result  of our experience before the  Commission, we thin k that  fo r agency 
proceedings of record to be fa ir  and jus t, H.R. 14 or a sim ilar  measure  m ust  be 
enacted into law.

We have long been concerned with the except ion to section 5(c ) of the  
Adm inis trat ive Procedure Act th at  allows staff counsel or other staff  personnel 
who acted as advocates to maxe  ex parte  contacts  in certif icate  a nd ra te  cases. 
There should be the  same separat ion of func tion for  ra te  and  certi ficate 
ma tte rs as for  other issues trie d before  adminis tra tive agencies.

After trying a case at  gre at expense and persuading the hearing  exam iner  
as to the  mer its of our  position, we have  nevertheless lost the case on the staf f 
appeal to the  Commission. We subsequently lear ned  that  the  s taff counsel, who 
tried  the  case and who appea led the  examiner’s decision, also wrote the  Com
mission’s opinion over ruling the  examiner’s decision. Obviously, the  present 
law is no t conducive to f ai r h ear ing  and  ju st  results .

We are  therefo re pleased  to see that  H.R. 14 would correct thi s situ ation 
by prov iding:

“Sec. 10. (a)  In  the  case of any ‘on-the-record proceeding’ before  an agency 
(as defined in sec. 2 of this ac t),  subsection (c) of section  5 of the Adm inis tra
tive Procedure  Act (5 U.S.C. 1004(c) ) and the provisions o f thi s a ct shall apply 
as though the  las t sentence of such subsection (c) had  not been enac ted.”

Although we favor elimination of contact with  decisionmaking officers, contact  
with the  execut ive director  an d/or  staf f personnel of an agency who direct  
bureaus or have the  funct ion of direc ting advocates  should  be permitted insofa r 
as they relate  to procedural or adm inistrative problems. Contacts of thi s 
type  a re often necessary  while proceedings are  in progress, and  forbidding them 
may well impede the  smooth flow of ma tte rs through  an agency. I t appears 
th at  H.R. 14 would prev ent this kind  of contact  and, if it  does, we recommend 
th at  the  bill be amended to pe rmi t them.

This  is the  only reservation we have  about H.R. 14, and  considering the  bill 
in to to, we endorse  it and recommend tha t i t be ena cted in to law.

We respe ctful ly reques t th at  this le tte r be made a pa rt of the  record of the  
hea ring before  your committee on H.R. 14.

Very tru ly yours,
R ich ard A. R osan .
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The Chairman . Le t me th an k you,  Mr.  Ch air ma n an d mem bers  
of  the  Comm ission , fo r your  appeara nce here and yo ur  valuab le 
assi stance in  thi s problem.

Mr. Minow. Mr . Ch airma n, on be ha lf of the  Commission  we tha nk  
you and mem bers  o f the  committ ee. We  r eg ard th is  as most he lpf ul 
to us, and we are gla d to coopera te, an d we apprec iat e yo ur  concern 
fo r our prob lems.

The Chairman. Th an k you  very much. I  am very plea sed at  the  
coooperative at tit ud e th at  we are  ha ving  by thes e comm issions and  
peop le in Governme nt. And  I  th in k it  is going t o be he lpfu l in the  
long run .

Mr. Mino w. Mr . Ch air ma n, might  I  ad d a sentence to  my earlier 
answer ha ving  to  do wi th  the dis cipli na ry  prob lem. I  would  add 
the re th at  th e Comm ission  has n ot  pre judg ed  th is i n a ny way , and  will  
tak e it  u p in  d ue course.

The Chairm an . I  un de rst an d th at . An d I  w ouldn ’t wa nt  to press 
you  fo r any  fu rthe r comment at  a ll at  t hi s time in view of the sta tus  
of the m at te r before  you. Tha nk  you  very much. You may be 
excused.

(W hereu pon, at  11 :45 p.m ., th e co mmittee  ad jou rne d.)
o
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